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AESTRACT

This pamphlet is the complete United States Sufgreme
Court opinion, together with concurring and dissenting opinions, on
the Detroit metropolitan area school irtegration case. The United
States District Court in the case had found that the Detroit Ecard of
“ducation had created and perpetuated school segregation in Detroit.
To remedy this situwation, the District Court appointed a panel to
suktmit a plan for the Detroit schools that would encompass an entire
designated desegregatiopr area consisting of 53 of the 85 suburkan
5chool districts, plus Detroit. The Court of Appeals affirmed in
part, and the case was taken to the Supreme Court, which Court, in
its opinion, reversed the lower courts' decision. (JF)
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Nos. 73434, 73435, anp 73-436

Wilhane G, Malliken, Gover-
nor of Michigan, et al.,
Petitioners,

73434 v,

Ronald Bradley and Richard
Bradley, by Their Mother
and Next Friend, Verda
Bradley. et al.

Allen Park Publie Schoolx
et al., Petitionors,

COn Writs of Certiorari to
731435 .

the United States Court
of Appeals for the Sixth
Cireuit.

Ronald Bradley and Richard
Bradley, by Their Mother
and Next Friend, Verda
Bradley, et al.

The Grosse Pointe Public
School System,
Petitioner, ,
73-436 V. |
Ronald Bradiey and Richard
Bradley, by Their Mother
and Next Friend, Verda
Bradley. et al.

PJuly 25 1974
Mg, Crier Justick Burcek delivered thie opinion of
the Court.
We granted certiorari in these consclidated cases to
determine whether a federal court may unpose a multi-
Q
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district. arcawide remedy to a single district de jure
segregation problem absent any finding that the other
mmcluded school distriets have failed to operate unitary
school systems within their districts, absent any claim
or finding that the boundary lines of any affected school
district were established with the purpose of fostering
racial segregation in public schools, absent any finding
that the included districts committed ucts which effected
scgregation within the other districts, and absent a
meaningful opportunity for the included neighboring
school districts 1o present evidence or be heard on the
propriety of a multidistrict remedy or on the question
of constitutional violations by those neighboring districts.!

I

The action was commenced in August of 1970 by the
respondents, the Detroit Branch of the National Associa-
tion for the Advancement of Colored People ® and indi-
vidual parents and students, on behalf of a class later
defined by order of the United States District Court,
ED Michigan. dated February 16. 1971, to include “all
school childreir of the City of Detroit and all Detroit
resident parents who have children of school age.”  The
named defendants in the District Court included the
Governor of Michigan, the Attorney General. the State
Board of Iducation, the State Superintendent of Public
Instruction. and the Board of Education of the city of
Detroit. its members and its former superintendent of
schools.  The State of Michigan as such is not 2 party
to this litigation and references to the State must be
read as references to the public officials, State and iocal,

PBradloy v Millien, 8t F. 24 215 (CAB 1973) 0 cert, granted,
414 UL 81035 (Nov. 19, 1973).

*The =tunding of the NAACE us 0 proper party plaintiff was not
contested in the trial court and i ner an isque in this ease.



E

O

MILLIKEN » BRADLEY 3

through whom the State is alleged to have acted. In
their complaint respondents attacked the constitution-
ality of a statute of the State of Michigan known as Aet
48 of the 1970 Legislature on the ground that it put the
State of Michigan in the position of unconstitutionally
interfering with the execution and operation of a volun-
tary plan of partial high ~chool desegregation, known as
the April 7. 1970 Plan, which had been adopted by the
Detroit Board of Ilducation to be effeetive beginning
with the fali 1070 semester.  The complaint also alleged
that the Detroit Public School System was and is SOgre-
gated on the basis of race as a result of the offivial policios
and actions of the defendants and their predeeessors i
office, and ealled for the implementation of plan that
would eliminate “the raeial identity of every school in
the [Detroit] svstem and . . . maintain now and here-
after a unitary non-racial schaool vstem.”

Initially the matter was tfried on respondents’ motion
for preliminary injunction to restrain the enforeement of
Act 48 <0 as to permit the April 7 Plan to he mple-
mented.  On that issue, the Distriet Court ruled that
respondents were not entitled to a preliminary injune-
tion since at that stage there was no proof that Detroit
had a dual segregated school svetem.  On appeal. the
Court of Appeals found that the “inplementation of the
April 7 Plan was [unconstitutionally ] thwarted by state
action in the form of the Aet of the Legislature of
Michigan,” 43 I, 2d 897, 902 (CAfG 19705, and that such
action could not be interposed to delay, ebstriet, or
nullify steps lawfully taken for the purpose of protecting
rights guaranteed by the Fourteenth Amenament. The
case was remanded to the District Court. for an expedited
trinl on the merits.

On remapd the respondents moved for immediate
implementation of the April 7 Plan in order to remedy

RIC
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4 MILLIKEN . BRADLEY

the deprivation of the claimed constitutional rights. In
response the School Board suggested two other plans,
along with the April 7 Plan, and urged thart top priority
be assigned to the so-called “Magnet Plan” which was
“designed to attract children to a school beeause of its
superior curriculum.” The Distriet Court approved the
Board's Magnet Plan, and respondents again appealed to
the Court of Appeals moving for summary reversal.
The Court of Appeals refused te pass on the merits of
the Magnet Plan and ruled that the Distriet Court had
not abused its discretion in refusing to adopt the Aprnil 7
Plinwithout s evidentiary hearine, The ense was again
reinanded with instructions to proceed immediately to a
trial on the merits of respondents’ substantive allegations
concert:ing the Detroit School System. 438 I, 2d 945
tCAG 1971).

The trial of the issue of segregation in the Detroit
school svstem began on April 6. 1971, wi.d continued
through July 22, 1971, consuming some 41 trial days.
On September 27, 1971, the District Court issued 1ts find-
ings and conclusions on the issue of segregation finding
that “Government actions and inaction at all levels,
federal, state and local, have combined. with those of
private organizations, such as loaning institutions and
real estate associations and brokerage firing, to establish
and to maintain the pattern of residential segregation
throughout the Detroit metropolitan aren.”” Bradley v.
Millikere, 338 ¥ Supp. 582,587 (IED Mich. 1971).  While
still addressing a Detroit-only violation, the District
Court reasoned:

SWihiie e wondd be anfair o elirge the present de-
fevedants wirth what othr wovernmental officers or
adevieies baeve done it ean beosaid that the netions or
the fathare 1o aer by the respeonsible school authori-
ties, hoth ety and state, were linked to that of these
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other governmental units. When we speak of gov-
ernmental action we should not view the different
agencies as a collection of unrelated units.  Perhaps
the most that can be said is that all of them. includ-
ing the school authorities, arc, in part, responsible
for the segregated condition which exists. And we
note that just as there is an interaction between
residential patterns and the raeial composition of
the schools. so there is a corresponding effect on the
residential pattern by the racial composition of the
sehinal= SRS B S, at ONT

The District Court found that the Detroit Board of
Education created and maintained optional attendanee
zones” within Detroit neighborhoods undergoing racial
transivion and between high school attendunee arcas of
opposite predominant racial compositions.  These zones,
the court found, had the “natural, probable. foresecable
and actual cffeet”™ of allowing White pupils to escape
identifiably Negro schools. 338 F. Supp.. at 387. Simi-
larly. the District Court found that Detroit sehool
attendance zones had been drawn along north-south
boundary lines despite the Detroit Board's awarcness
that drawing boundary lines in an east-west direction
would result in significantly  greater desegregation.
Again, the District Court concluded, the natural and
actual effect of these acts was the creation and perpetu-
ation of school segregation within Detroit.

The Distriet Court found that in the operation of its
.\'(-11()4)1 transportation program, which was designed to
relieve overcrowding, the Detroit Board had admittedly
bused Negro Detroit pupils to predominantly Negro

“Oprisnal zones, ~ometimes referred 1o as duad zones or duul over-
fapping zones, provide pupils hving within certain areas a choice of
attendanee at one of two high schonls,

O
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schools which were bevond or away from closer White
schools with available space* This practice was found
to have econtinued in recent vears despite the Detroit
Board's avowed poliev, adopted in 1967, of utilizing trans-
portation to increase desegregation:
“With one exception (necessitated by the burning of
a white school). defendant Board has never bused
white children to predominantly black schools.  The
Board has not bused white pupils to black schools
despite the enormous amount of space available in
mner-city schools,  There were 22961 vacant seats
i schools 9047 or more black.” 338 I'. Supp.. at 5S8.

With respeet to the Detroit Board of Edueation’s prac-
tices in school construction, the Distriet Court found that
Detroit school eonstruetion generaliv tended to have seg-
regative cffect with the great majority of schools being
built in either overwhelmingly all Negro or all White
neighborhoods o that the new schools opened as pre-
dominantly one race schools. Thus, of the 14 schools
which opened for use in 1970-1971, 11 opened over 909-
Negro and one opened less than 10% Negro.

The Distriet Court aiso found that the State of Michi-
gan had committed several constitutional violations with
respect to the exereise of its general responsibility for, and
supervision of. public cducation.®  The State. for ex-

“The Court of Appeads found record evidenee that in at least one
instanee during the period between 1957-1953, Detroit served 2
suburban schoal distriet by eontracting with it to educate its Negro
high =choal students by tranzporting them awuy frum nearby sub-
urban White high =chools, and past Detreit high sehool: which were
predominnatly White, to all or predominantly Negro Detroit schools.
Bradley v. Ailiken. 453 F.2d 215, 231 (CA6 1973).

*Sehool districts in the State of Michigan are instrumentalities of
the State and =ubordinate to itz Srate Board of Fdueation and legis-
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ample, was found to have failed, until the 1971 Session of
the Michigan Legislature, to provide authorization or
funds for the transportation of pupils within Detroit
rosardless of their poverty or distance from the =zchool to
which they were assigned; during this same period
the State provided many neighboring, mostly White,
suburban districts the full range of srate supported
transportation.

The District Court found that the State, through
Act 48, acted to “impede, delay and minimize raeial
integration in Detroit schools”™  The first sentence of
312 of Act 48 was designed to delay the April 7. 1970.
descgregation plan originally adepted by the Detroit
Board. The remainder of §12 sought to preseribe for
each school i the eight distriets eriterion of “free choiee™
andd “neighborhivod schools,”™ whieh, the District Court
found, ““had as their purpose and cffect the maintenance
of segregation.” 338 F. Supp.. at 589."

Lature.  The Constitution of the State of Michigan, Art. VIIT, §2.
provides in relevant part:

“The Tegislature <hadl maintain and support o svstem of free public
clementary and sceondary schools as defined by law.”

Suntlarly, the Muhican Saprense Court has ~twed that “The zchool
distrrer 1< state agenes . Moreover, 1 1= of legislative  erea-
don " Atterney General v Loveecy, 131 NMieh, 639, 644, 02
NOVW289, 200 (1902 ;- Fdueasion in Michizan belongs to the State,
It 3= no part of the loeal zell-covernment inherent in the township
or municipality, exeept o far as the legilature may choose to make
it such. The Conztitution has turned the whoie subjeet over to the
legislature . " Attorwey Gionerel v Detrodl Board of Education,
154 Mich, 584, 300, 118 N W 6065, 609 (1908),

G4%pe. 12, The implementation of any attendanee provisions for
the 1970-71 school veur determined by uny first elass schoal dis-
triet board shall be delayed pending the date of commencement of
funetions by the first class school distriet boards established under
the provisions of thi= amendatory act but aneh provision shall not
impair the right of anyv 2ueh board to determine and iniplement prior

RIC
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The District Court aiso held that the acts of the Detroit
Board of Education. as a subordinate entity of the State,
were attributable to the State of Michigan thus creating a
vicarious liability on the part of the State.  Under Michi-
gan law, Mich. Stat. Ann. § 15, 1961. for example, school
building construction plans had to be approved by the
State Board of Education. and prior to 1962, the State
Board had specific statutory authority to supervise school
site selection. The proofs concerning the effect of De-
triot’s school construetion program were, therefore. found
to be largely applicable to show State responsibility for
the seqregative results’

to =uch date such vhunzes in astendane- provisiens as are mandared
by practieal necessity. .7 Aet No. 4 Sertinn 12, Publie Acts of
Arehigan, 1970; Michigan compiled Laws Section 388,182 (emphasis
added).

" The Distriet: Court brieflv albided 1o the pessibility thut the

State, along with private per-ons. had esused nopar, the housing
patterns of the Detrait metropolitan aren whick, in turn. produeed
the predaminantly White and predaminantly Nezro neighborhoods
vhat characterize Detroi:
“Itds no answer to sy that resniered pructices orew pradnally (as
the black prpulation in the area inerensed between 1920 and 1970),
or that since 1948 racial restrictions on the ownership of real prop-
erty have heen removed.  The policies pursurd by bath government
and private persons and agencies have a contimuing and present effect
upnit the eomplexion of the eommunisv—as we knew. the choice of a
residenee i< a relatively infreguent 2%air For muany vears YHA and
VA openly advised and advoeated the maintenance of “harmonious”
neighborhoods, 1. e. racially and economicaliv harmonious. The
conditions ereated continue” 338 F. Supp . ar 587

Thus, the District Conrt concluded .

“The affirmative obligation of the defendant Board has been and is
tn adopt and implement popil sssznment practices and policies that
compensate Tor and wvaid mearporaon inra the wehaol svetem the
effects of residential racial segregation.” 338 F. Supp., at 593.

The Court of Appeals, however, expressly noted that:

"I affirming the Distrier Judee's findings of ronstitutional violations
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Turnmng to the question of an appropriate remedy for
these several constitutional violations, the District Coure
deforved a pending motion ™ by intervening parent de-
fosdants to join as additonal parties defendant some 83
school districts in the three counties surreunding Detroit
on the ground thay effeetive relief could not e achieved
without their presence.” The Distriet Court coneluded
that thix motion to Intervene was "prenuture.” sinee it
“has v doowith relie!” aned no reasonably specifie desegre-
sation plus was before the court. 358 17 Supp.. ar 595,
Accordinglv, the District Court procecded to order the De-
roit Board of Ilducation to submit desegregation plans
nnited ta the seeregation problems foud to e existing

PUP—

within the city of Detroit. At the same time. however.
the state detondants were directed 1o submit desegroga-
ton plans cneompassing the theee-connty metrorolitan
byrhe Dletrads Booed of Faaeasion annd By the Stne deSondan s re-
sulting insceregated sohocls m Detroit, we have nat el ar ol
UPORTENIOnY ettt curecated housing exeep a< schoal
COtstrLeton progrons helped cnse o eamtan e seareoation
INE N 2d o 242
\I'lu!AfiH!)_\'. m 1t< ;.nwvn: DostiTe he st (dees Nat pPresent any
Qe caheeriing possabde stave henons vielations,
SOm Nurch 2201

pacent o childeen enrefled g the Detrap jathidie sehonods) were per-

STL o wroup of Do pesddentss whey were
mitted oo irenvene ws partwee defendart. On June 200 1971 the

svateme stoing: CAs T have =ad to several withesses e this cises
bow do ven deseareate o blick cirvsor ac black school sverem.” TV
Appooat 22600 Subsequently, o Taly 17, 1971 varions parents
filed o mtion to require ta wotader of Wi of the 85 indvpendent sehool
distriers withine the tri-eounty wrea.

*The respondents, as piaintifiz below, a1 pozed the motion to join
the wdditional =ekin] distrietz argming that the presence of the state
deferdants was saflicient and all that was vequired, even it in shap-
mg worenedy, the atfairs of these othier distriets was to be afiected.
3R Supp., at 405, :
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area™ despite the fact that the school districts of these
three counties were not parties to the action and despite
the fact that there had been no elaim that these outlying
counties, encompagsing some 84 separate school distriets,
had committed constitutional violations™  An effort to
appeal these orders te the Court of Appeals was dismissed
on the ground that the orders were not appealable. 468
Fo2d 902, cert. denied, 400 U, 8 844, The sequence of
the ensuing actions and orders of the Distriet Court are
ignificant factors and will therefore be catalogued in
some detail,

Following the Distriet Court's ahrupt announcement

PA the e of the 1070 vensis the poptation of Aichizan was
NANTHONS alost hodn of whit b s resnded in the tri-conuiy
arca of Wivae, Oakbind, and Maeomb, Oakiand and Macomb Conn-
ties abur Wavae County o the north, and Oakland Connty abuts
Macamb County to the west. These connties eover 1952 square
miles, Michizn Starisibend Aberraet, 1072 0Gth edoand the area iz
approximutely the size of the Seqte of Diebowarn (2057 square miles),
more than balt ot the <ize of the Seoe of Rbade Teland (1214
seprare tiles) and alos 30 times the size of the Disiriet of Columbia
(67 seprre miles). Stanstieal Abetracr of United Stares, 1972 0034
ed). The popnltion of Wayvne, Ouklind, and Macomb Connties
Wos 200G 7O 0T ST arad 6250000 pecpertivelv i 19700 Detrrodr,
the Stare’s lirege<t citve i Toeated i Warne Couney,

In the 1OT0-107Y <ohiond vear, thene were 20157449 children en-
rolled 1 the wchool distriers in Nbehizan, There ware SH independent,
leaalle distinet seliood disreiers within the rriecannty reas having o
n 1070, the
Detroit Board of Felienron aperaned 310 cebonle with avproximately
276000 <tudent s

U In s fornad opion, snbsequentle annenneed, the Diarier Conre
candidls recognized that:

tatal enroliment of spprospacels Tatnoon clialdren

STt shonld be noted o the conry hus taken no proot= with respeet
to the establishment of the bonndaries of the s6 pmblie <chool dis-
trict2 in the eounties of Wavne, Ouklind and Macamb, ner on the
isstie of whether, with the exelusion of the et of Detroit schonl
diztriet, sueh sehool distriets have committed aets of de jure segrega-
tinn.” 345 F. Supp. 014, 920
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that it planned 1o consider the implementation of a
multidistrict, metiopolitun area remedy to the segrega-
tion probles identified within the city of Detroit, the
Distriet Court was again requested to grant the outlving
schiool districts ntervention as of richt on the ground
that the Distrier Court’s new request for multidistrie:
plans “may, a8 a practical matter, jmpair or impede {the
intervenor's! ability to proteet”™ the welfare of their ~tu-
detits. The Distriet Court took the motions to intervene
mider advisement pending submission of the reguested
dosegregation plans by Detroit and the state ofiieials,
On JMareh 7. 1072, the Distriet Court notified all parties
and the petitioner school districts secking intervention.
that March 14, 1872, was the deadline for subunission of
recomunendations for conditions of intervention and the
date of the commencernent of hearings on Detroit-pnly
descarceation plans. On the second dayv of the scheduled
hiarines, Mareh 15, 1672, the Disaret Court granted the
motions of the mtervonor sehool distriets © subieet, infer
aba. to the following eonditions:
“1. No intervenor will be permitted to assert any
clunm ar defense previously adjudicated by the eourt.
“2. No mtervenor shall reopen any question or
ie=ue which has previeuss been decided by the eourt.

“7. New Interverors dare granted intervention for
two prineipal purposes: (a) To advice the court, by
brief, of the legal propriety or impropriety of con-
sidering 4 metrepolitan plan; (b)) To review anv
plan or plans for the desegregation of the so-called
larger Detroit Metropolitan area, and sutasitting
objections, modifications or alternatives to it or

Aevarding to the Detrier Court, ntervention wie pernnttod un-

dor Rule 2400, Fedo Rule Ciel Proe, “lntersention of Rieht) and
aleounder Rule 2000y, Permis~ive Intervention.”
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them, and in accordance with the requirements of
the United States Constitution and the prior orders
of this court.”™ 1 App., ai 206.

Upon granting the motion to intervene, on March 15,
1972, the Distriet Court advised the petitioning inter-
venors that the court had previously set March 22, 1072,
as the date for the filing of briefs on the legai propricty
of a “mcwropolitan” plan of desegregation and. accord-
ingly. that the intervening school districts would have
one week to muster their legal arguments on the issue’?
Thereafter. and following the coipletion of hearings on
the Detroit-only desegregation plans. the District Court
zsued the four rulings that were the prineipal issues in
the Court of Appeals.

(a) On March 24 1972, two davs after the inter-
venors' briefs were due, the Distriet Court issued its
ruling on the auestion of whether it could “consider relief
mm the form of a metropolitan plan, encompassing not
only the city of Detroit, but the larger Detroit metro-
politan arca.” It rejected the state defendants’ argu-
ments that no state action caused the segregation of
the Detroit schools. and the intervening suburban dis-
tricts’ contention that inter-distriet relief was inappro-
priate unless the suburban distriets had themselves
comnmitted violations, The court concluded:

St ds proper for the eourt to consider metro-

politan plans dirceted toward the desegrogation of

the Detroit public schools as an alternative to the

the present intra-city desegregation plans before it

and, in the event that the court finds sueh intra-city

PUThis rather abbees saaod bricting schedule wie maintained despite

the duet that the Dierrier Conrr bad deferred  consideration of o

mation made eleh nowrhs eoldier, 1o hring (e <uburban di<triets
MO THe vises See 0N, supra,
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plans inadequate to desegregate such schools, the
court iz of the opinion that it is requires to consider
4 metropolitan remedy for desegregation.”  Pet,
App.. at 5la.
th) O Mareh 23,1972, the Distriet Court issued its
findings and conclusions on the three “Detroit-only”
plang subnnitted by the eity Beard and the respondents,
[t found that the best of the three plans “would make
the Detrole svstem more identifiably Black .. . thereby
wereasing the flights of Whites from the city and the
wvster Pets Appooat 33a-55a. From this the court
coreluded that the plan “would not aceomplish desegre-
gation within the corporate geographical limits of the
citv.”™ Jd. acdba, Acecordingly, the Disteiet Conrt held
that "1t must look beyond the hmits of the Detroit school
distriet for a =olution to the problem.” and that "= lchool
distriet Hines are siimply matters of politieal convenience
ardd iy not be used to deny constitutional right=” 1d.,
at i
cey During the period from Mareh 291672 to April 14,
1972, the Distriet Court condueted heavings on a metro-
politan plan. Counsel for the petitioning intervenors
was allowed to participate i these hearings, but he was
ordered o confine his argument 1o “the size and expanse
of the metropolitan plan™ withont addressing the inter-
venors” opposition to such a remedy or the elaim that o
finding of a constitutional violation by the inicrveror
distriets weas an escentiad predicate to any remedy involhv-
ing them  Thereafter, on June 14, 1972 the Distriet
Court ssued its raling on the “desegresation area”™ aned
related findings and conclusions.  The court acknowl-
edged at the outset that it had “taken no proofs with
respect to the establishment of the houndaries of the 86
publie school districts in the counties [in the Defroit
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area]. nor on the issue of whether, with the exclusion of
the eity of Detroit sehool distriet, such school districts
have committed acts of de jure segregation.”” Neverthe-
less. the court designated 53 of the 85 suburban school
districts plus Detroit as the “desegregation area” and
appointed a panel to prepare and submit “an effeetive
desegregation plan™ for the Detroit schools that would
cncompass the entre deseeregation area” The plan
was to be based on 15 clusters, each containing part of
the Detroit svstem and two or more suburban districts
and was to “achieve the greatest degree of actual deseg-
regation to the end that. upon implementation, no <chool,
grade or classroom {would be] substantially dispropor-
tionate to the overall pupil racial composition. Det.
App. 101a-102a.

(d) On July 11,1972 and in accordance with a recom-
mendation by the court-appointed desegregation panel,
the District Court ordered the Detroit Board of FEduca-
tion to purchase or lease “at least™ 205 school buses for
the purpose of providing transportation under an interim
platt to be developed for the 1972-1973 school year.  The
costs of this acquisition were to be horne by the state
defendants. Pet. App.. at 106a-107a.

On June 12, 1973, a divided Court of Appeals, sitting
en bane, afirmed in part, vacated in part and remanded
for further proccedings. 484 F. 2d 215 (CA6 1073).1

SThe S5 sehieol disrnos ontside the e of Derroi that were ine
duded inthe court’s “decearertion area” Lave o combined student
population of aphroximed v A03.000 ~gdent < compared 1o Daropt's
approximately. 276000 <onlenes Nevertheless, the Distriet Court
direcred that the mrervenine disiress <hould e represented by only
one member on the desegreganon panel while the Derrait Board of
Edveation wis granted theee panel metnbers, et Appoat 09a,

“The Distriet Court had certified most of the foregomg rulings for
interlovutory review pursuant to 28 17, S, C. § 1202 (b) (I App. 265-
2663 and the vase was initially decided on the merits by« pane of
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The Court of Appeals held. first. that the record <up-
ported the District Court’s findings and conclusions on
the constitutional violations committed by the Detroit
Board, 484 F. 2d, at 221-238, and by the state defend-
ants. 484 F. 2d. at 239-241."° It stated that the acts of
racid dbserimination <hown i the reeond e “eausally
related to the substantial amount of segregation found
m the Detroit school system.” 484 F. 2d. at 241, and that
“the Districr Court was,  therefore. authorized and
required to take effective measures to desegregate the
Detroit Public School System.” 484 F. 2d 249.

The Court of Appeals also agreed with the District
Court that “any less comprehensive a solution than «
metropolitan arca plan would result in an all black school
system nnmediately surrounded by practically all white
suburban school systems, with an overwhelmmg white
majority popalation in the total metropolitan area.” 484
F.2d ar 245, The court went on to state that it could
"not sce how such segregation ean be any less harinful

hrees pedeess Howevers the paneds opinton and udment were
vaeated when 1t was detertined, to rehear the eawse en bane, 484 F. 24
2150208 1 CNB TuTy

FWIh pespect ro the Sy viclwtions, the Court of Appeals
Eelde oDy thao sinee the oy Boand 1. an m=trumentadiy of the
State and subordivate o the Soane Board, the ~CUregatve actions of
the Detront Board “are the wevons of oo ageney of the Stte” (484
Fo2doae 23500 2) that the state legislation rescinding Detroit's
volnntary descaremation plan contribeeed 1o INereasing ~ceregation
pethe Derrole sehonls (0do 20 that nnder state L prior 1o 1962
st Bourd bl awhoriny over sehonl eonstruction plins and
et therefore e held responsible “tor the segregative resnlte” (/d.).
(#) that the “Stare satutory scheme of support. of tran.portation
for schonl children directly dizeriminated against Detroit™ (484 1. 2d,
At 240) by not providing tran~portation fund< 1o Detroit on the same
basis us funds were provided to suburbun districts (A F2d, at
23800 and (5) that the transportation of Negro =tudents from one
suburban di<triet 1o 4 Negro sehool in Detroit must have had the
“approval, taeit o express, af the Stare Board of Fdueation.” (1d.)
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to the minority students than if the sanie result were
accornplished within one school distriet.” 484 F. 2d, 245.

Accordingly, the Conurt of Appeals coneluded that “the
only feasible desegregation plan involves the erossing of
the boundary lines between the Detroit School District
and adjacent or nearby school distriets for the limited
purpose of providing an effective desegregation plan.”
484 F. 2d. at 249, Tt reasoned that such a plan would
be appropriate because of the State's violations, and
could he implemented because of the State's authority
to control loeal school distriets.  Without further elabo-
ration. and without any discussion of the c¢laims that no
constitntional violation by the outlving distriets had been
shown and that no evidence on that poini had heen
allowed. the Court of Appeals held:

[ T1he State has committed de jure acts of segrega-
tion and . . . the State controls the instrumentalities
whose action is neceszary to remedy the harmful
effcets of the State acts””  Ibid.

An inter-distriet remedy was thus held to be “within the
equity poswers of the Distriet Court.”” 484 F. 2d. at 230,

The Court of Appeals expressed no views on the pro-
priety of the Distriet Court’s composition of the metro-
politan “desegregation area.” It held that all suburban
school districts that might be affected by any metropol-
itanwide remedy should, under Rule 19. Fed. Rule Civ.
Proc., be made parties to the case on remand and be
given an opportunity to be heard with respect {o the

FThe court sought 1o distinanish Bradion v Sehoo! Board vf the
City of Richmond. Virgin, 462 ¥ 24 105% (CA), atlirmed by an
caually divided Conrt, 412 1080020 on the grounds that the Distriet
Court in that case had ordered an el eonsolid:tion of three schiool
distrietz and that Virginia's constitution and stututes, unlilie Miechi-
pan’s, did not give the loead boards exelusive power ta operate the
publie schadls. 484 F_2d, at 251
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scope and implementation of such a remedy. 484 I, 2d.
at 251-252. Under the terms of the remand, however,
the Distriet Court was “not required” to receive further
evidenee on the issue of segregation in the Detroit schools
or on the propriety of a Detroit-only remedy, or on the
question of whether the affected distriets had committed
any violation of the constitutional rights of Detroit
pupils or others. 484 F. 2d. at 252, Finally. the Court
of Appeals vaeated the Distriet Court's order directing
the acquisition of school buses, subjeet to the right of
the Distriet Court to consider reimposing the order “at
the approprizte time.” 484 F. 2d 252,

11
Iver <ince Brown v. Board of Education. 347 1. <

ANG 10y dierad consideration of <chool descareeation
cases hes begnn with the standard that
“[n the ficld of publie education the doetrine of
‘scparate but equal” has no place.  Separate educa-
tional facilities are inherently unequal.” 547 U, &
at 403,
Thix has been reaflivmed time and again as the Mean iy
of the Constitution and the controtling rule of Lo
The target of the Brows holding was elear and forth-
right: the elimination of state mandated or deliberately
maintained dual school svstems with eertain <chools for
Negro pupils and others for White pupils.  This duality
aned racial segregation was held to violate the Constitu-
tion inthe eases subsequent: to 1954, ineluding particn-
larly Green . County School Board of New Kot Cownty,
ST UL S0430 (1968) 0 Rancy v. Board of Education. 301
UL S0 843 (1968 )5 Monroe v, Board of Commissioncrs.
SO US040 C1968y: Swann v, Charlottc- M ellenbury
Board of Fducation, 402 U, R, ] (971) 5 Weight v, Coun-
cil of City of Ewmporia, 407 U, 8. 451 (1972): United
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States v. Scotland Neck Board of Education. 407 T, S,
484,
The Swann case. of course, dealt

“with the problem of defining in more precise terms
than heretofore the scope of the duty of school au-
thorities and district courts in implementing Brown I
and the mandate to eluninate dual systems and
establish unitary systems at once.” 402 U. S, at 6.

In Brown v. Board of Education, 349 U. S. 204 (1955)
( Brown IT), the Court’s first encounter with the problem
of remedies in school desegregation cases, the Court noted
that:

“In fashioning and effectuating the decrees the
courts will be guided by cquitable principles. Tra-
ditionally. equity has been characterized by a practi-
cal flexibility in shaping its remedies ar:d by a facility
for adjusting and reconciling public and private
needs.”  Brown v. Board of Education, 349 U. S. 204,
299-300 (1955).

In further refining the remedial process, Swann held, the
task 1s to correct, by a balancing of the individual and
collective interests, “the condition that otfends the Con-
stitution.” A federal remedial power may be exercised
“only on the basis of a constitutional violation” and, “[a]s
with any equity case, the nature of the violation deter-
mines the scope of the remedy.” 402 U. S., at 15, 16.
Proceeding from these basic principles, we first note
that in the District Court the complainants sought
remedy aimed at the condition alleged to offend the
Constitution—the segregation within the Detroit City
schuol distriet.”>  The court acted on this theory of the

™ Although the list of issues presented for review in petitioners’
briefs and petitions for writs of certiorari do not include arguments
on the findings of segregatory violations on the part of the Detroit
defendants, two of the potitioners argue in brief that these findings
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case and inits mitial ruling on the " Desegregation Avea”
stated:

" The task before this court, therefore, is now. and . . .

has always been. how to desegregate the Detroit

public schools.”  Pet. App., at 61a.
Thereafter, however, the Distriet Court shruptly rejected
the proposed Detroit-only planson the ground that “while
it would provide a racial mix more in keeping with the
Black-*Vhite proportions of the student population, [it]
would arcentuate the racial identifiability of the | Detroit ]
distriet as a Black school svstem. and would not accoms-
plish desegregation.” Pet. App., at 36a. “[T]he racial
composttion of the student bodyv is such.” said the court.
“that the plan’s implementation would clearly make the
entire: Detroit public school svstem racially identifiable”
iPet. App.,at Sa). Cleav]ing] many of its schools 75 to
90 pereent Black.™  Pet. App. at 332, Consequently,
the court reasoned. it was imperative to “look bevond the
fimits of the Detroit school distriet for a solution to the
problem of segregation in the Detroit schools . . . sinee
“sehool distriet Hines are simply matters of political eon-
venience and may not be used to deny constitutional
rights” JTd. at 57a. Accordingly, the Distriet Court
proceeded to redefine the relevant area to include areas
of predominantly White pupil population in order to cn-
sure that “upon implementation. no sehool, grade or class-
room [would hel] substantially disproportionate to the
overall racial composition™ of the entire netropolitan
aren.

While  specifically acknowledging that the Distriet

Court's findings of a condition of segregation were limited

ronstitute error. Supreme Court Rules 23 (1) (¢) and 40 (1) (d) (2),
al ommimunm. himit our review of the Detroit violation findings 10
“plain errar,” and, under our deeision Iast Term in Kewrs v, School
District Noo 10 Dewrer: Colorado, 415 U0 80180, the findings appear
to be earreet.
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to Detroit, the Court of Appeals approved the use of a

metropolitan remedy largely on the grounds that it is:
“impossible to declare ‘clearly erroncous’ the Dis-
triet Judge's conelusion that any Detroit only segre-
gation plan will lead directly to a single segregated
Detroit school district overwhelmingly black in all
of its schools, surrounded by a ring of suburbs and
suburban school districts overwhelmingly white in
composition in a state in which the racial composi-
tion is 87 percent white and 13 pereent black.” 484
F. 2d, at 249.

Viewing the record as a whole, it scems elear that the
Distriet Court and the Court of Appeals shifted the pri-
mary focus from a Detroit remedy to the metropolitan
area only because of their conclusion that total desegre-
gation of Detroit would not produce the racial balance
which they perceived as desirable. Both courts pro-
eceded on an assumption that the Detroit sehools could
not be truly desegregated—in their view of what consti-
tuted  desegregation—-unless the raecial composition of
the student body of each school substantially retlected
the racial composition of the population of the metro-
politan area as a whole. The metroyolits © area was
then defined as Detroit plus 53 of the outlying school
districts.  That this was the approach the Distriet Court
expressly and frankly employved is shown by the order
whielt expressed the court’s view of the constitutional
standard:

"Within the limitations of reasonable travel time
and distance factors, pupil reassignments shall be
effected within the elusters deseribed in IExhibit
P. M. 12 50 as to achicve the greatest degree of actual
desegregation to the end that. upon implementation,
no school, grade or classroom [ will be] substantially
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disproportionate 1o the overall pupil racial composi-

ton.” Petns App.at 1011020 comphasix wlded
T Soeana whieh arose in the context of a single mdepeind-
ent zchool distriet, the Conrt held:

“Howe were to read the holding of the District Court

Lo requive as a matter of substantive constitutions:|

richt. anv particalar degree of racial balanee or

mixing. that approach would be disapproved e wo

would be obliged to reverse.” 402 U, S0 1 2.
The clear rupart of this language from Swane s 1o
desegregatiog, o the sense of dismantling 1 dual sehoo!
svstenm. does not require any partieular racial baliiee i
coele sehad e de o el room, N S I R I
Noaioso g b oS 1oy a7

Here the Distriet Court's approach 1o what cors1i-

tated aerual desearegation” raises the fundaner tal (lis-
ton, not presented in Seann, as o the elrenmistanees i
which a foderal court may order desegregation relied that
embraces more than o single sehool distriet, The court s
analvtienl starting point was its conelusion that sehool

Dl~p1r1" Bethe meisl compostion of pupils within a sngle
dirier mav wel venstre s Cslenal” to ow divrhe eong 2t the
ont=ei, leadmz 1o mepnry nen the cees aecomnne for g pro-
nenneed rend Bhomdfiabiliny of schools within one school Sveien
In Swann, for example, we were dealing with o laree bar <ipele inde-
pendent <chool system and wounanimons Conrt neted: = Whepn 1he
proposed plan Tor eonversion from o diad 10 0 unitany vetem con-
tepltes the contimuad cvi=tenee of some schools ther are ol or
predomimmtiy of one reee Dthe school awthoriry hasf the hogeden

showing that sueh school assieniments are cenmnely nondiserim-

meetory Jdl po 250 See wdso Keges, supra, 13U S0 ar D0s.
However, the use of semificant rueia] imbalance m <chook within
an tonoine < 1].wn disrivt s signal whicls operees <imply o
shift ke burden of proor. s wovery differens medter frons cyiating
rawial nnbakenec with o constinntional violation ealline for o remedy.

Keyes:supra, alzo nvolved o remedial order within o <in gl wtenn-
mous school district,
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district Iines are no ore than arbitrary lines onoaomap
“drawn for political convenienee.”  Boundary Hnes may
he hrideed where thire Bas heen g eonstinntional viclation
calling for inter-distriet relief. but, the notion that school
distriet Ines may be casualiy agnored ar treated as= a mere
administrative converlence is contrary to the history of
public cdneation oour conrtry. No single tradition in
pithlic edication s more despls rooted thae loral control
over ihe operation of schools: loes] wntonomy has long
heen thoueht essential toth to the waintenanee of com-

munity concern and suppert for public schools and 1o

A H;I T‘I‘x“ "‘l'«‘n‘"tT:\\! 27 "IIH'V - _“o-\ It"'v.f_}l’:-" N (.H’IH-
r",‘.! 1:7' f;l' ( /l '/ .,7 [ " 'nﬁ"«h 4”4— I', ‘ -l».—l], -“;('. r} 1. ] N

S Ihfu/m.\f//m, [)uf"" 5 l'.’ll-'],"-’/l)ll: 41117, ‘ 1. .)”
1

vwe cheerved that Toeal control over the cdieational proeess
affords eitizens an apportunity to participate i decizion-
making permits the strueturing of school proarams o fit
local m-o.]s. and eneconrages Cexperiinentation, intovation
anrd 2 healthy competition for edueational execellenee,”

The Michizar edsieational striciure invelved bu this
case, nocommon With most States, provides for o large
mensire of loeal cantroi = and a review of the seope and

- Truder the Mihizan Scbocl Code o 1035 the eead sehool die-
TLLOT I nNonUaneIne s js Uheed vorpanee, op ernnie throneh o
I’,4-_ rl ; Lenopopaliriv eleened Toows Ann.

SHVIOTV, 501N 040 s the dav-to-

d.v.' wffaire of he cohos Db are dotermmed st e feesd el in

!
accondanes with the pborere pewer oo qegnine pead and pereonol
properiv. Mich Comp. Lowe Anr  MOLA) $8310 2400 340771 240.-
1150 S las: 530 102 5300 wid contraet with persoptel,
MCLA §5300ni §340 574 1o jevw taxes for operation-. MOLA
§340.503 0 10 borrow asame rr'r-.-;;m_ SICLA ST die-
rermine the leagh of sehool renns, MOLA §53

. .

B3405750 1o contrdd
the admiscion of !‘u'm«i"‘-'-v stdent. \I(I S'-:“.:x\_’: 1o deter-
mine cotrses of Sndv, MOLA £ 3505308 w0 provide o Rinderzuren
pregram, MOLA 3,04“.0.\—}. to estubllh und operoe veeational
sehools, MCLA § 340555 o offer widult cduration programs. MCLA
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charaeter of these loeal powers indicates the extent to
which the mter-distriet remiedy approved by the two
court~ could dizrupt and alter the strueture of public edu-
cations in Michigan,  The metopolitan remedy would re-
quire. 1 effeet. consolidaton of 34 independent school
distriets hnstorieally administered as separate nnits into a
vast new super school distriet. See n. 10, supra. Entirely
apart from the Jogistiead and other serions jroblems at-
ferdine rwe-seale travisportation of students, the con-
~obidution wondd give rise to an arrav of other problems
i finateing and operating this new school svstem. Some

Beotnore obivions quesiions woald e What woald he

(SR
the <tatus and othority of the present popularty cleeted
sehion] board<? Wonld the ehildren of Detroit he within
the pvisdietion el operating control of a0 <ehiool hoard
elected by the parents and residents of other distriers?
Wit board or Boaeds wonld Tevy taxes tor <chool oprera-
tovis i these S distriets eanstitating the consolidated
mesropolitan area”  What provisions could he made tor
assurine substantial coquahite intax fevies among the 54
distriets i this were dected vequisite”  What provisions
would be e for finaneing?  Would the validine of
fotig-ternn boreds he jeopardized unless approved b all of
the conponent distriets as well as the Stare? Whiat body
wonld deterte that portion of the awrrieuta now lett o
the dliseretion o Toead sehiool hord=? Who wonld estabe-

34050 1o esedilich coremdaner wreas, MOLA § 51005500 100 -
runge tor transportdion of nonresident students. MOCLA $ 340,001
to neqire trmsportation cguipment, MCLA § 5005000 1o recet
mifte and begiests for edieational purposcs, MCLA $ 040605, 14,
emplov an attorney, MOLA § 340609 1o suspend o expel stadents,
MOLA §340613: 1o make miles and regulitions for the operation
of seheol, MOLA §540614: 10 cruse to be Jevied wthorized niliao,
MOLA §308830; to acquire property by eminent donin, MOCL»
SH0TIT ot segs amd o approve and selet texthooks, MOCLA
§ 340 882,
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Li=h attendanee zones: purehase school equipment, loeate
ated construet new sehools, aned indeed attend to all the
myriad dav-to-day decisions that are necessary to school
operations affecting potentially more than three quarters
of a million pupils?  See n. 10, supra.

It may be suggested that all of these vital operational
problems are vet to be resolved by the Distriet Court,
ane that this i the purpose of the Court of Appeals’
proposed remand.  But it is obvious from the scope of
the inter-distriet retedy isel! that abzent o complete vo-
structuring of the Jawas of Michigan relating to school dijs-
tricts the District. Court will become first, a de facto
“leailative authority” to resolve these complex (ues-
tions.and then the “school superintendent”™ for the entire
area. This is a task whieh few | if any. judges are quali-
fieed to perform and one which would deprive the people

of contiol of schools through their eleeted representatives.

Of conrse. no state law is above the Constitution,
Sehool distriet lines and the present faws with respeet
to local control, are not sacrosanet and if thev eonfliet
with the Fourteenth Amendment federal courts have a
duty to preseribe appropriate remedies,  See, o g Wright
vo Couned of City of Emporia, 407 U0 S0 451 Toited
States vo Scotland Ncel: Board of Education, 407 U, 8.
5 cstate or ocal otficials prevented from earving out a
new school distriet from an existing distriet Ciat was in
provess of dizmantling a dual school svsten s of . Haney
v Cowndy Board of Edueation of Sevier County, 420 F. 24
364 1CAS 1869) «State contributed to separation of races
by drawing of school district lines): Tuited States v.
Teras, 321 F. Supp. 1043 (D Tex. 19701, afi'd. 447
Fo2d 441 «CAS 1971 cert, denied, sub nom. Edgar v.
Unidted States, 404 U082 1016 cone or more school dis-
tricts created and maintained for one race).  But our prior
holdings have heen confined to violations and remedies
within a single school district. We therefore turn to
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address. for the fivst thne, the validity of & remedy man-
dating  cross-distriet or nter-district consolidation to
remedy a condition of segregation found to exist in only
one istriet.

The coutralling prineiple consistently expounded in
our holdings 1= that the =cope of the remedy is doter-
mined by the natare and extent of the constitutional vio-
lation.  Swann, supra, at 165, Before the boundaries of
separate and autonomous school distriets may be set
asidde by consolidating the separate units for remedial
piurposes or by imposing a cross=dlistriet remedy, it must
first be shown that there has been a constitutional viela-
tion within one distrier that produees a signifieant seg-
regative effect i another distriet, Speetfiea !y it naust he
shown that racidly dizeriminatory acts of the state or
loeal sehool disteiets, or of 0 single =chool distriet have
been a substantial cause of iuter-distriet  segregation,
Thus an tnter-district remedy might be in order where
the racially diseriminatory aets of one or more sehool dis-
tricts caused racial segregation inoan adjacent distriet. or
where distriet hnes have been deliberately drawn on the
hasis of race. In sueli eirenmstanees an inter-distriet
remedy would he appropriate to eliminate the inter-dis-
wriet segregation direetly eansed by the constitutional vio-
ltion. Conversely, withont an inter-distriet vielation
and inter-distriet effeet, there is o constitutional wrong
calling for an inter-distriet remedy,

The record before us. voluminous as 1t is. contains
evidenee of de pure segregated conditions only in the De-
troit =chools: deed, that was the theory on which the
litization was initially based and on which the Distriet
Court took evidenee, See ppo I8-100 supra. With no
showing of significant violation by the 33 outlving school
districts and no evidenee of any inter-distriet violation or
effeet, the court went hevond the original theory of the
case as feamed by the pleadings and mandated a metro-
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politan area remedy. To approve the remedy ordered by
the court would impose on the ontlving distriets, not
shown to have committed any constitutional violation. a
whaolly impermissible remedy hased on a standard net
hinted avin Brown I and 17 ov any holding of this Conrt.

bro dissent Meo Jesvier Warre and M. Jestice Mag-
siant ntedertake to demonstrate that ageneies having
statewide athority participated in maitaining the doal
schnol svxtetn found to exist e Detroit. They are ap-
parently of the view that onee sueh participation s
shown. the Distriet Conrt <hould have o relatively free
hand to recovstruet sehool distriets outside of Detroit in

fa<iionte relict.  Our assumption. argue ndo, <oe post,
i /

D Cthat state ageneies did participare i the mainte-
ratnee of the Detront svstem, <honld make it elear that
it is not on this point that we part company. The dif-

forenee hetween us arises instead from established doe-
trine Laid down byoour eases Broww, supra, Greocn,
S, ‘\.ll'lllll/_ .\')llll'll, A\'('HHIINI/ _\.r r/ .\'H/II'II. :lHt] /‘,.I///)UI'I(I,
supra. cach wlidvessed the isie of constitutional wrong
- terms of anestablished geograplhie and administrative
schiool svarems populated by hoth Negro awl White
children. Toneosueh a0 context, terns <ueh as “unitry”
and hual” svstems, and Cracially ddentifiable sehools”
hevve meaning, and the necessary federal authority to
remedy the constitntional wrong s firmlv establizhed.
But the remedy is necessarilv desianed. as all remedies

SN thae Conr bas held that oo revdenr gt w0 sehion] distriet
has o findarnensad mghe proteered by the Frderad Constitinion 1o
vore inachettet cleetion, 10 wonld seen meangmions o dispormee
the mportanee of the cetiool disivet o duferent conrext. Kranuer
Vol nde e Selood Disteet Noo 1t nus =0 621 626, While
the distner there imvolved was Joeatod m N York, none of 1he
G~ monr possession sngeest thar the velotion of <ehiool distriets
to the Stoe i <ignitieantly diffier oo New York than i i e
Muchigin,
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arc. teopestore the cietims of diseriminatory corduet 1o
the posttion thes wonld have ocenpied 1o the alsence
af <aeheornbiet. Disparate treattient of White and
Negro stndents veenrred within the Detorit sehon] svse
terined not elsewlvere, and on this recard the renedy
reast b dindted voothat sestenn. Swann, supra, at 1,

The constimntnad vight of the Newro respondents re-
sl e Detrot s o attend aonnitary school svstem i
ther ddistrier. Didess petitioners drew the Jistriet lines
mea cdhserinnatory Gelaors o arraneed for White stu-
dents residine i the Detrait distriet 1o atvend sehools i
Oakbed ansd Macowh Connties they were under 1o con-
stittitionad iy to make provisions tor Nearo stidents
tocdecson The viess af the dissenterss that the existence
of acdual svesten o Deteodt can be maede the hasis for
Avever peaniring crosz=distriet transportation of  pupils
cattot beosupported on the oronnds that it represents
mereiv the devisinge of o suitablyv Hexible remedy for te
violarion of rizhis already establishod byvoome prior de-
cistots. beean beosipported anly by drastic expansion
of the corstitutionad vight iself an expansion withont
Aty ospport i either constitutional prineiple or
priocedent,

e snweesten n che dieent o Mk Jdesiien Massiia o
sohewlowhn b Boe oomery of Nero stndent s are s Cdesrrp -
ware T i ever the el medien of the welend i s noral
trerend however il she distere T Dieoe Boens dra oand
s ieerod s Gds e SHPLONT N At Plior eases I e v
Cocr o Nefond Boaed of Now Nend Connes,, gt VX0 don (hansg,
P esanphes ths Coare spmroved o desegreeaeon o whiedn wondd
hate renfved el of the sehoed~ withim thee e }x»\m! il
o campostien or 3700 Nearo oand 4500 Whe I Weiaht .
(Caired DF D (it 0f Foocporr, 07 U0 S0 4581 (072, e aptinl
decsremmion plan owould Teoce resnlred e the <ehionis Do G
Newrooamd S Whine s aahenmtialiy the i peeeentases ws condd
B abimed vder one ol the plans wvolved oo eases And in

[iedd Shates oy .\'/'l["/u_:,’ Nl I)"uu':f 41‘7. /',’v/‘i:lv]f/ul;_ I“T [ AN,
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III

We recognize that the six-volume record presently un-
der consideration contains language and some specific
meidental findings thought by the Distriet Court to afford
a hasis for inter-distriet relief.  However, these compara-
tively isolated findings and brief comments concern only
one possible mter-district violation and are feund i the
context of a proceeding that, as the Distriet Court con-
ceded. inehuded no proofs of segregation practiced by any
of the §) suburban school districts surrounding Detroit,
The Court of Appeals, for example. relied on five factors
which, 1t held. amounted to unconstitutional state action
with respeet to the violations found in the Detroit
system:

(1) Tt held the State derivatively responsible for the
Detroit Board's violations on the theory that actions of
Detroit as a political subdivision of the State were attrib-
utable to the State.  Accepting, arguendo, the correctness
of this finding of State responsibility for the segregated
conditions within the city of Detroit. 1t does not follow
that an mter-district remedy is constitutionally justified
or required.  With a single exception, discussed later,
there has been no showing that either the State or any
of the 85 outlying distriets engaged in activity that had
A0l e T2 deserreminon pli waes mnpiier s apbroved dor

a sencol disirret whineh beod n vend conipeertin o TT0 Neero ol

220 Wihine I none ol these wses ses 1 oven nnnated tho
“aetind ddewcrrcoarnn” eondd nes b eampdisiied < long o rhe

wmnber o Newro stndents was greater than dhe mumber of Whire
stinlenty

The hesents abeo secenn o attueh Hnport thee Ta i !llt'!l'p]un[l!:lll
eharaeter or Detronr and newhbornne -ehod disirer~. B the
constittonal prineiples apphieable my seliond deseorseon cases -
wat vars mccondines wirh the aze ar pepnliation dispeersal of the
partienlar enyoeonniy, or sehaol distriet as compared winh neighbor-

e s,
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a cross-distriet cffect.  The bhoundaries of the Detroit
School Distriet. which are coterminous with the bound-
aries of the city of Detroit. were established over a con-
tury ago by neutral legislation when the city was
meorporated: there is no evidence i the record. nor is
there uny sugzgestion by the respondents. that cither the
original boundaries of the Detroit School District. or any
other sehool district in Michigan. were established for the
purpose of creating. maintalning or perpetuating segrega-
tion of races.  There is no claim and there is no evidenee
hinting that petitioners and their predecessors, or the 40-
odd other school distriets in the tricounty area- but
outside the Distriet Court’s “decegregation area’—huve
ever maintained or operated anything hut unitary school
svstems, Unitary school systems have been required for
more than a century by the Michigan Constitution as
tnplemented by state o, Where the =chools of only
one distriet have been affected. there is no constitutional
power in the courts to decree relief balancing the racial
composition of that district’s schools with those of the
surrounding distriets.

(2) There was evidence introduced at trial that, dur-
ing the late 1950's. Carver School District. a predomi-
nantly Negro suburban distriet, contracted te have Negro
high school students sent to a predominantly Negro

Fooved Wl man . bs Nl 0 ISy, e 51, $2s o Mk
Pub. Acts of 1867, The Michigan Constitution and laws provide
that “Fvery school distriet shall provide for the edueation of its
pupils withont dizerimination as to religion, creed, race, color or
nutional origin,” Mich. Const, 1963, Art. 8, §2; that “No separate
school or department shall be kept for anv persen or jersons on
account of ruee or color,” Mich. Comp. Laws Ann., § 310,855
and that “All persons, residents of a sehool district . . . shall have
an cqual right to attend school therein,” Mich. Comp. Laws Ann,
§ 340,356, Ree alzo Act 519, Part 11, ¢, 2, §9, Mich. Pub. Acts of
1927,
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school in Detroiz. At the timme, Carver was an independ-
ent school distriet that had no high school because,
according to the trial evidence, “Carver Distriet . . . did
not have a place for adequate high school facilities.”
Pet. App.. at 138a.  Accordingly. arrangements were
male with Northern High School in the abutting Detroit
School Distriet <o that the Carver high school students
could obtam a secondary school edueation. In 1960 the
Oak Park School Dhstriet, a predominantly White subur-
ban distriet, annexed the predominantly Negro Carver
School Distriet, through the initiative of local cficials.
[hid. "There is, of course, no elaim that the 1960 annex-
ation had segregatory purpose or result or that Qak Park
now maintains a dual system.

According to the Court of Appeals, the arrangement
during the Iate 1950° which allowed Carver students to
he edueated withim the Detroit District was dependent
upon the “taeit or express” approval of the State Board
of Lducation and wax the result of the refusal of the
White suburban districts to aceept the Carver students,
Although there is nothing in the record supporting the
Court of Appeal's supposition that suburban White
schools refused to accept the Carver students. it appears
that this situation, whether with or without the State's
conzent, may have had a segregatory effect on the school
populations of the two districts involved. However,
since “the nature of the violation determines the scope
of the remedy.” 402 U. S., at 15-16, this isolated instance
affeeting two of the school districts would not justify the
broad metropolitan-wide remedy contemplated by the
District Court and approved by the Court of Appeals,
particularly sinee 1t embraced potentially 52 distriets hav-
ing no responsibility for the awrrangement and involved
S3.000 pupils o addition to Detroit’s 276.000 students.

(3) The Court of Appeals cited the enactment of state



O

ERIC

Aruitoxt provided by Eic:

MILLIKEN 1. BRADLEY 31

legislation (Act 48) which had the effect of rescinding
Detroit's voluntary desegregation plan  (the April
7 Plan). That plan. however. affeeted only 12 of 21
Detroit high schools and had no causal conneetion with
the distribution of pupils by race between Detroit and
the other school distriets within the tri-county area.
(4) The court relied on the State’s authority to super-
vise school site seleetion and to approve huilding con-
struction as a basis for holding the State responsible for
the cegregative results of the xchool construction progriin
m Detroit. Specificatly, the Court of Appeals asserted
that during the period between 1949 and 1962 the State
Board of ehaeation exereised general wuthority as over-
geer of site acquisitions by local boards for new school
construetion. and suggested  that this State approved
school construction “fostered segregation throughout the
Detroit Metropolitan area.”  Pet. App., at 157a. This
brief comment, however, is not supported by the evi-
dence taken at trial since that evidence was specifically
limited to proof that school site acquisition and school
construction within the city of Detroit produced de jure
segregation within the city itself. Pet. App.. at 144a-
Ila. Thus, there was no evidence suggesting that the
State'’s activities with respect to either school construe-
tion or site acquisition within Detroit affected the racial
composition of the sehool population outside Detroit or,
conversely, that the State's school construction and site
acquisition activities within the outlying distriets affected
the racial cempesition of the schools within Detroit.
(5) The Court of Appeals also relied upon the District
Court’s finding that:
“This and other financial limitations, such as those
on bonding and the working of the state aid formula
whereby suburban districts were able to make far
larger per pupil expenditures despite less tax effect,
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have ereated and perpetuated systematie educational
inequalitie=.”  Pet. App.. at 152a.

However. neither the Court of Appeals nor the District
Court offered any indication in the record or in their
opinions as to how if at alll the availability of state
finaneed aid for some NMichigan stwdents outside Detroit
but not within Detront, might have affeeted the racial
character of any of the State’s sehool districts, Further-
more, as the respondents recoguize, the application of our
recent ruling in Sao Vot Todependent Sehool Dis-
trict v, Rodrigucz. 411 U S0 1 to this state edueation
finanemg systeny s questionable, and this issue was not
addressed by cither the Court of Appeals or the Dis-
trict. Court.  This, again, underscores the crucial fact
that the theory upon which the ease proceeded related
zolely to the establishiment of Detroit city violations as a
basis for desegregating Detroit schools and that, at the
time of trial. neither the parties nor the trial judge were
concerned with o fomdation for inter-distriet relief.s

IV

Petitioners have urged that they were denied due proe-
exx by the manner in whieh the Distriet Court limited
theitr participation after intervention was allowed thus
precluding adeqguate opportunity to present evidence that
they had connmnitted no aets having a segregative effeet in
Detroit. Iy hght of our holding that absent an inter-dis-
trict violation there is no basis for an inter-distriet rem-
edv. we need not reach these elaims, It is elear. however,
that the Distriet Court, with the approval of the Court
of Appeals, has provided an inter-district remedy in the

A pparentlyswhen the Distriet Conrte sur sponte shmptly al-
tered the theory of the case to inelude the possibility of multidistrict
relief, neither the plantiffs nor the trial judge considered amending
the complaint to embrace the new theory,
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faco of a record whieh shows no constitntional violations
that wonld call for equitable relief except within the
citvy of Detrolt. T these eirecamstanees there wis no
weeasion tor the partics to wlidress or for the Districel
Court to consider whether there were retally diserin-
mintors et for which any of the 38 ontdvine distriets
were respolsible and which heod diveer aed <ientiiean
searegative eifeet ob schools ot more than ore disiriet,
Woo conncbinde ahan the vebvd orderod Ev_\' thie Distriet
Cotet e attivoied b the Conrr ot Appeals was basod
dpot s crroreots statebond nnd was mnsapported b
lw'tll"i vl e thon s ot e m;r]_\'il;: ETNERTHIN :lilli-«'lt"]
P ciiser ranation Tomed toexist o the sehools of Dle-
ot Neeordinebe he pedenenn o e Conier ol A
;"'::].~ sorewersed ned the cose s peananeed tor Sty -
cocdies conss o cath poes opinion leweding Do prompt
Yortcrist o af o deerec dreeted 1o t'fi!:iEr':HiH: the
seapesation Tornd to oxist i Detroit t'it_‘.‘ <ehools g rem-

cobvowhinels s Been delavied <ee 1070,

Reversed aud revamded,
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M JUSTICN STEWART, conenrring,

[ joming the opinior of the Conrt. 1 thivk it appro-
prite. in view of ~ome of the extravagant language of
the rdissenting opinions, to state briefly my understanding
of what it is that the Court decides today.
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The respondents commenced this =uit in 1970, elalining
only that a constitutionally impermissible alloeation of
cdueational facilities along racial lines had occeurred in
publie <chools within a single sehoal distriet whose lines
were coterminous with those of the eity of Detroit, In
the course of the subsequent proceedings, the Distriet
Court found that publie school officials had contributed to
raeial segregation within that distriet by means of im-
proper nse of zoning and attendanee patterns. optional
attendanee aveas, aned building and site selection. This
finding of a violtion of the Fgual Proteetion Clause was
upheld by the Court of Appeals, and is accepted by this
Court todav, See anfe, p o IS, n IS0 Tnthe present pos-
ture of the case. therefore. the Conrt does not deal with
gqrestions of substantive constitutional law. The hasie
is<iie now hefore the Conrt coneerns, rather, the appropri-
e exerelse of federal egnuity parisdiction’

No evidence was adduced and no findines were made
i the Diztriet Court concerning the activities of <chool
offieials in distriets outside the eity of Detroit. and no
school offieials front the outside distriets even partiei-
pated i the suit until after the Disteiet Conrt had made
the mitial determination that is the foeus of today's
decizion, T spite of the limited scope of the inguiry
and the findings, the Diztrier Court coneluded that the
only effeetive remedy for the eonstitutional violations
fonnd to have existed within the eity of Detroit was a
desegregation plan calling for busing pupils to and from
cchool distriets outside the eity. The Distriet Court
found that any desegregation plan operating wholly

CAs this Conrt staved dn Browe vo Bogrd of Fedueation, 340 U=
204, 300, “[Flenity has been characterized by practieal flesibility
in shaping it remedies and by faeility for adjusting and reconeiling
publie and private needs. These Fachool desegremnion eases eall
for the exereize of these traditional attributes of equity power.”
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Twithon the corporsate weograpbinenl Bnats of e ety

wonbd b deficient <inee it wonld clearlv nake the entire
Detroit public sehool svster rackadhv wlennifinble us

Biack.” Peto Apng W6la W62a0 Thee Court o8 Appeads,
i ] decision that un ter=distrier repedy

-
"
—

wid Levessary, noted that o plan Ineitad 1o the ey of

Dietradr wonld re-nly moan ol blsek ~eliond sustenn

Mol sarrencied by prneticadlvoall whine salagr-

'!rm sebol svsterns, with an overwhelningdy white -
pity pontiation an the total metropobitan area” 484
I". .,’.! _’].n. 245,
Tl conrts were atervor for the sipde reason that the

l"l‘ﬂ'f‘" ther thousla LEressary Wi Lol ocolnineLsurate
with the constitntional violition fomgd. Within a single
~chool distrier whose apfiends h:t'.c- been ~hown to liave
elpueed 3 oo 1 R obgl tacid seareantion, o !i']“("“;[]
decree that wferrs every nodiviiuad sehool e he die-
talend Lov eotctiog sense. soe Roges v Sefind Distriet
Nooto Do, Coforade . 413 10 20 1800 208 (19700,
antd indeed e providhs the only efeetive eans to
elindnab segregation “ooot and bravell Gircon oy
ey Nediond Board 300 170 303300 437 c1vns1 and
to Ceifeetinate oo transition to o raciadly vondiserininatory
school svstetn” Browew v Board of  Educafiog 349
U= 204 3000 See Nowes, stigra, 415 U0 S0 1982005,
Bite 1 this case the Conrt of Appeals approved the eon-
cept of o remedind deerec that wonld go bhevond the
Bosaduries of the distriet where the constitntional violka-
tion was fotad, and fnelide sehools and school ehilibren
teomuey other sehool dhstriers that have presump-
tively been administered b complete aceord with the
Canstitution.
'I"u- 'l;’llﬂnlv of the Conrt canvineinglyv deinonstrates,
S 22223 that traditions of local control o1 =elien)s,
lnt_fe-!fn-r with the ddithenltv of a0 gndiewdly supervised
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restructuring of local administration: of sehools. render
improper and inequitable sueh an inter-distriet response
to a constitutional vielation found to have ocewrred only
within a single school distriet,

This ix not to sav. however  that an inter-iisiriet
remedy of the sort approved by the Court of Appeals
would not bhe proper. or even neeessary. in other factual
stuations, Were it to he shown, for exiople. that state
officials had contribnted o the separation of the races
by drawing or redrawing school distriet hnes, see Haney
v. Connty Board of Education of Sceier Cownty. 429°F,
2 364 CCAN 1968y et Wright vo Cowedl of City of
Foporia, 407 US048 United States v Seatiand N eel:
Board of Fducation 407 UL S0484:0 by ransfer of school
units hetween districts, United States v Toras, 321 1
Supp. 1043 cED Tex. 1970y, aft™d, 447 17 2d 441 (CAD
1971y Turver v, Warrcn Cownity Board of Education,
313 Supp. 380 G EDNC 197050 or by purposeful,
racially dizseriminatory use of state housing or zoning
laws, then a deeree ealling for transfer of pupils aeross
distriet lines or for restrueturing of distriet lines might
well be appropriate.

It this caxe. however, no suel inter-diztrict violation
wis <hown,  Indeed, no evidenee at all coneerning the
administration of schools outside the eity of Detroit was
presented othier than the faet that these =ehools contained
a higher proportion of white pupils than did the schools
within the eity. Sinee the mere faet of different racial
compositions in contiguous distriets does not itself imply
or constitute a violation of the Fqgual Proteetion Clause
in the absenee of a showing that sueh disparity was im-
posed . fostered, or cneouraged by the State or its politieal
subdivisions, 1t follows that no inter-distriet violation
was shown in this case.” The formulation of an inter-

TNy Brother MagsHanL scems to wnore this fundamental faet
when he stares, post, a0 190 that “the mest essential finding {made by
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chioosing appropriate relief is “to correct . . . the con-
dition that offends the Constitution,” and that “the na-
ture of the violation deterinine: the seope of the rem-
edvo 0T AR EOS at 16,

The disposition of thix ease thus falls squarely under
these principles. The only eondition that offends the
Constitution” found Ly the Distriet Court in this case 1s
the existenee of offieiadly supported segregation i amd
among public schools in Detroit itself,  There were no
fudings that the ditfering racial composition hetween
=chools in the eity and ty the outlving uburbs was caused
Vv offietal activity of any soit. Tt follows that the de-
cision to melade in the desegregation plan pupils from
sehool distriets outside Detroit was not predieated upon
any constitutional violation invelving those school dis-
trict=. By approving a remedy that would reach bevond
the lhnits of the eity of Detroit to correet a constituticnal
violation found to have oceurred solely within that eity
the Court of Appeals thus went hevond the governing
equitable prineiples established i this Coart’s decisions.
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Mg. Justice DouGLas, dissenting.
The Court of Appeals has acted responsibly in these

cases and we should affirm its judgment.

This was the

fourth time the case was before it over a span of less than
three years. The Court of Appeals affirmed the District
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Court on the issue of segregation and on the “Detroit-
only” plans of desegregation. The Court of Appeals
also approved in principle the use of a metropolitan area
plan, vacating and remanding only to allow the other
affected school districts to be brought in as parties and
in other minor respects.

We have before us today no plan for integration. The
only orders entered so far are interlocutory. No new
principles of law are presented here. Metropolitan treat-
ment of metropolitan problems is commonplace. If
this were a sewage problem or a water problem, or an
energy problem, there can be no doubt that Michigan
would stay well within federal constitutional bounds if
she sought a metropolitan remedy. In Bradley v. School
Board of Richinond, 462 F. 2d 1058, aff’d by an equally
divided Court, 412 U. 8. 92, we had a case involving the
Virginia school system where local school boards had
“exclusive jurisdiction” of the problem, not “the State
Board of Education,” 462 F. 2d, at 1067. Here the
Michigan educational system is unitary, heading up in
the legislature under which is the State Board of Educa-
tion.” The State controls the boundaries of school dis-
tricts.®  The State supervised school site selection.”
The construction was done through municipal bonds
approved by several state agencies® Education in Michi-
gan is a state project with very little completely local
control,” except that the schools are financed locally. not

1 Mich. Const., Art, VIII, §§2, 3.

*8ee Bradley v. Milliken, 484 F. 2d 215, 247-248; Mich. Comp.
Laws §§ 340402, 340.431, 340.447, 388,681 (1970); Mich. Stat. Ann.
§8 15.3402, 15.3431, 15.3447, 15.2299.

3 Mich. Comp. Laws §388.851 (1948), as amended 1949 Public
Acts No, 231 amended, 1962 Public Acts No. 175.

*See Mich. Comp. Laws §132.1-132.2 (1970), Mich. Stat. Ann.
§§ 5.3188 (3)-(4); App. I1Ia 157.

5 Sce Bradley v. Milliken, 484 ¥. 2d, at 248-249.
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on a statewide basis. Indeed the proposal to put school
funding in Michigan on a statewide basis was defeated
at the polls in November 1872 Yet the school districts
by state law are agencies of the State.”  State action is in-
deed challenged as violating the qual Protection Clause.
Whatever the reach of that elaim may be, it certainly is
aimed at diserimination based on race.

Therefore as the Court of Appeals held there can be
no doubt that as a matter of Michigan law the State her-
self has the final say as to where and how school district.
lines should be drawn.*

When we rule against the metropolitan area remedy
we take a step that will likely put the problems of the
Blacks and our society back to the period that antedated
the “separate but equal” regime of Plessy v. Ferquson,
163 U. 8. 537. The reason is simple.

The inner core of Detroit is now rather solidly hlack: *
and the blacks, we know, in many instances are likely to

#Ree Detroit Free Press, Nov. 8, 1972, at 1A, col. 3. Michigan
has recently passed legislation which econld eliminate zome, but not
all, of the inequities in =choel finaneing.  See 1973 Public Act No. 101,

Flee 484 F.2d, at 246-247; Mich. Const. Art, VIII, §§2, 3.

“Nee n. 2, supra,

* A tremendons change has ocenrred v the distribution of this
country’s black population since World War 1. See Philip M,
Hauser, “Demographie Factors in the Integration of the Negro,”
Dacdalus fall 1965, pp, S47-877. In 1910, 73¢. of all blacks lived
on farms and in ruial areas; by 1960 73¢% lived in urban arcas,
mainly i the largest metropolitan arens. Moreover, due to the
fact that the black population is younger than the white population,
the concentration of Dlacks in the cities is even more pronouneed
for the school-aged population. The pattern of change which has
existed =ince World War 1 is continuing, and hence the proportion of
hlacks in the urban North and West will continue 1o inereise,
James S0 Colemnan, et al., Equality of Fdueational Opportunity, pp.
30-40 (156¢).

#

O

RIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

1 MILLTKEN ». BRADLEY

he poorer.” just as were the Chicanos in San Anfonio In-
dependent Sehool Distriet v, Rodriguez, 411 U. 8.1, By
that decizion the poorer school distriets ' must pav their
own way. It is therefore a foregone eonclusion that we
have now given the States a formula wherebv the poor
must pay their own way,'*

M EThere are some definite and <e<tematie directions of differenee
between the <eheols attended by minorities and those atrended hy
b mugoritve e appears to be in the most aeademieally relited
aren~ thar the <chools of wminorty pupils <hew the most consistent
deficlencie="  James 20 Coleman, o al. supra. w120,

YTt some <ehool districrs are markedlv poorer than others i«
hevond question. The Californin Snpreme Conrt has noted
per pupil expendirres e two different districts=—hoth loeated in
the smme commv—were 32223 and 3906 Serrao v Pricst, 5 Cul
3 ORE 600 L 150 48T P24 12410 1252 0, 15,96 Cal. Rytr, 601, 612
no 15 (197D, In New York the Fledschmenn Connis<ion peported
that the two Teng Tshind distriet< of Great Neek and Levittown
spent [2078 and SLINY respectively per pupil. New York Stare
Commn on the Quality, Coxt and Finneing of Elemientary and
Seeondary Fdneation, Firal Report 27 (19721, A further elaring
mequity resnlting from the enrrent systems of =chool finanes 1= that
vitriations in per pupil expenditnres among school district< tend to he
inversely related to eduneational need. City =tudents, with greater
than average edueational deficiencies, consistently have Jess money
spent on their edueation and have higher pupil Aeacher ratios than
do their high-income counterparts in the favored schools of suburhia.”
Gliek=tein & Want, Incquality in School Financing: The Role of the
Law, 25 San, L. Rev. 335, 338 (1973).

e fee an especially diflienlt problem in paving the cost
of cducation. since they have the “municipal overburden” which
result= from greater costs for health, public safety, sanitation, pub-
lie works, transportation, public welfare, publie housing, and recre-
ation. . Beeause of municipal overburden, cities on the avernge de-
vote only abont 30 pereent of their budgets 1o their schools. This
comparex with the over 50 pereent which is <pent on schools by
the suburbs, I Perke & J. Callaban, Tnequities in School Finance
(1971). reprinted in Senate Seleet Committee on Equal Educational
Opportunity, 92d Cong., 2d Ses=.. 129, 142 (Comm, Print 1972); sec
Glickstein & Want, supra n. 11, at 387,
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Today's decision given Rodrigucz means that there is
no violation of the Equal Protection Clause though the
schools are segregated by race and though the Black
schools are not only “separate” but “inferior.”

So far as equal protection is concerned we are now in
a dramatic retreat from the 8-to-1 decision in 1896 that
Blacks could be segregated in public facilities provided
they received equal treatment.

As Dindicated in Keyes v, School Districi No. 1, 413
UL S0 180, 214-217, there is so far as the s ol cases go
no constitutional difference between de Jacio and de
jure segregation. Each school hoard performs state ac-
tion for Fourteenth Amendment purposes when it draws
the Tines that confine it to a given area, when it builds
schools wt partienlar sites, or when it allocates students,
The ereation of the school districts in Metropolitan De-
troit either maintained existing segregation or caused ad-
ditional segregation.  Restrietive rovenents maintained
hy state aetion or inaction build hlack ghettos. Tt is state
aetion when publie funds are dispensed by heusing agen-
ctes to build racial ghettos. Where 2 community is
racially mixed and sehool authoritios segregate schools,
or assign black teachers to black sehools or ¢lose schools
in fringe areas and build new schools in black areas and
in more distant white areas, the State creates and nur-
tures a segregated school system, just as surcly as did
those States involved in Brown v. Board of FEducation,
47 VS 483 when they maintained dual school systems,

All these conditions and more were found by the Dis-
trict. Court to exist,  The issue is not whether there
should be racial balanee but whether the State's use of
various deviees that end up with black sehools and white
schools brought the Equal Protection Clause into ceffect.
Coven the State’s control over the edneational SVRlemy i

Michigan, the faet that the hlack sehools are i one dis-
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trict aud the white <chools are in another 12 not con-
trolling  either constitutionally or equitably.’  No spe-
eific: plan has vet been adopted, We are sull at an
mterlocutory <tage of o long drawn-ont judicial effort
at ~chool descarceeation. 1 is concetvable that chettos
develop an their owne withour any hint of <tate action.
But <inee Michizan by oone deviee or another has over
the vears ereated blaek sehool distriets and white sehool
distrierss the task of cquity s oto provide a4 unitary
svstem for the affected area where, as here, the State
washes its hands of its own creations.

O Justier Stewart ndietes that cquitable Sretors weieh o
favor of dueal <chool contral and the aveidenee of wolministrative

ditfientt e eiven the faek of an Uinter-distriet” ciolation. Ande, at —,

lewonld weem to e that the cgquities are stroneer in favor of the
i

ehildren of Detroit who have heen deprived of therr constitutional

right to equad treatment by the State of Michizan,



SUPREME COURT 0F THE UNITED STATES

Nos. 73434, 73-435, AND 73-436

William G. Milliken, Gover- .

nor of Michigan, et al, !

Petitioners, '

73-434 v, :

Ronald Bradley znd Richard

Bradley, by Their Mother
and Next Friend, Verda
Bradley, et al.

Allen Park Public Schools

et al., Petitioners ) ) .
’ tHoners, On Writs of Certiorari to

73435 v ) the United States Court
Ronald Bradley and Richard of Appeals for the Sixth

Bradley, by Their Mother Cireuit,
and Next Friend, Verda
Bradley, et al.

The Grosse Pointe Public

School System, !

Petitioner, 5

73-436 V. i

Ronald Bradley and Richard !

Bradley, by Their Mother ,
and Next Iriend, Verda

Bradley, et al.

[July 25, 1474

M. Justice Warre, with whom Mr. Justies Dova-
Las, My Justice Bresyax, and Mg, Justicy MArsiisnL
jom, dissenting.

The District Court and the Court of Appeals found
that over a long period of years those in charge of the
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Michigan publie schools engaged in various practices
caleulated to effeet the scgregation of the Detroit sehool
svstemr. The Court does not question these findings,
nor could it reasonably do so.  Neither does it question
the obligation of the federal courts to devise a feasible
and effeetive remedy.  But it promptly eripples the abil-
ity of the judieiary to perform this task., which is of
fundamental importance to our constitutional system. by
fashioning a striet rule that remedices m sehool cases must
stop at the school district line unless eertain other con-
ditions are met.  As applied here, the remedy for un-
questioned violations of the equal proteetion rights of
Detvoit’s Negroes by the Detroit School Board and the
State of Michigan nmst be totally confined 1o the limits
of the school distriet and may not reach into adjoining
or surrounding distriets unless and until it is proved
there Las been some sort of “interdistrict violation - -
unless mneonstitutional actions of the Detroit Sehaool
Board have had a segregative impact on other distriets
or unless the segregated condition of the Detroit sehools
has itself been influenced by segregative practices in
those surrounding distriets into which it is proposed to
extend the remedy.

Regretfully, and for scveral reasons, T ean join neither
the Court’s judgment nor its opinion.  The core of my
disagreement is that deliberate acts of segregation anid
their consequences will go unremedied. not beecause a
remedy would be infeasible or unreagsonable in terms of
the nsual eriteria governing school descgregation cases.
but beeause an effeetive remedy would canse what the
Court considers to be undue administrative inconveni-
ence to the State. The result is that the State of Michi-
gan. the entity at which the Fourteenth Amendiment is
directed. has successfully insulated itself from its duty to
provide effective desegregation remedies by vesting suffi-
cient power over its public schools in its local school
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distriets.  If this is the case in Michigan. it will he the
case in most States.

There are undoubted practieal as well as legal limits
to the remedial powers of federal courts in school de-
segaregation cases.  The Court has made it elear that the
achievement of any particuliar degree of raeial balance
in the school svstem is not required by the Constitution ;
nor may it be the primary foeus of a court i devising an
aceeptable remedy for de jure segregation. A variety
of procedures and techniques are available to a distriet
court engrossed in fashioning remedies in a case sacl as
this: but thie courts must keep in mind that thev are
dealing with the process of educating the voung, includ-
g the very voung.  The task is not to devise a svsten
of pains and penalties to punish constitutional violations
brought to hght. Rather. it is to desegregate an cdu-
calional system in which the races have heen kept apart.
without, at the same time, losing sight. of the eetral ed-
ucational function of the schools.

Viewed in this light, remedies ealling for sehool zon-
g, pairing. and puptl assignments, bhecome more and
more suspeet as they require that school children spend
more and more time in buses going to and from school
and that more and more edueational dollars he diverted
to transportation systems.  Manifestly. these considera-
tions are of immediate and urgent concern when the issue
15 the desegregation of a eity school svstem where resi-
dential patterns are predominantly segregated and the
respeetive areas oceuplied by blacks and whites are heav-
1ly populated and geographically extensive.  Thus, if one
postulates a metropolitan school system covering a sufli-
ciently large area, with the population evenly divided
between whites sand Negroes and with the races oceupy-
ing identifiable residential arcas. there will be very real
practical limits on the extent to which racially identifi-
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able schools can be eliminated within the sehool district.
Tt 1s also apparent that the larger the proportion of Ne-
groes in the area. the more diflicult it would be to avoid
having a substantial number of ali-black or nearly all-
black schools.

The Detroit school distriet is both large and heavily
populated. It covers 139.6 square miles, encireles two
entirely separate cities and school distriets, and sur-
rounds s third city on three sides.  Also, whites and
Negroes live in identifiable areas in the eity.  The 1970
public school enrollment in the eity school distriet totalled
280763 and was 63.6°¢ Negro and 348 white,!  If
“racial balance”™ were achieved in every school in the
distriet, cach school would be approximately 647 Negro.
A remedy confined to the distriet could nehieve no more
desegregation.  Furthermore. the  proposed intraeity
remedies were beset with praetical problems, None of
the plans hmited to the school distriet was satisfactory to
the District Court.  The most promising proposal. sub-
mitted by respondents, who were the plaintiffs in the
District Court. would “leave many of its schools 75 to
90 per cent Black.”  Bradley v, Milliken, 484 F. 2d 215.
2447 ‘Trangportation on a “vast scale” would be re-
quired; 900 buses would have to be purchased for the
transportation of pubils who are not now hussed,  7d., at
243. The District Court also found that the plan

UThe pereentage ot Negro pupils in the Detroit <tudent population
rose 1o BL97 in 1971 to 67377 in 1972, and to 60.8¢% m 1973, amid
a metropolitan <chool population whose racial composition in 1970
was 8167 white and 196; Negro. Sources: Exhibit P. C. 6 (App. Va,,
at 16): Ruend-Fihnie Didribution of Students and Fmployees in
the Detroit Publie Sclicnls, October 1972, and October 19735 484 T,
24, ar 230,

The Distriet: Comrt’s ruling on the Detroit-only desegregation
plans 1< =et out in full by the Court of Appeals, 484 F, 2d, at 242-245,
and 15 not otherwise ofticially reported.
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“wonl ! chanee a school system whieh is now Blaek and
Wit to one that wonld be pereeived az Black. therehy
ieveasing the tlight of Whites from the eiiy and the
svstent, thereby duereasing the Black stisdent popiula-
von.” Idoar 2440 For the Distriet Court. "It he con-
chision, nuder the evidence in this ease, s ieseupabie
that reiief of searegation in the public sehools of the
Civoof Detroit eannot be aceomplished within the eor-
poraie geographical Hddes of the eite,™ 760

The Distrier Court therefore considered extending its
remnedy to the suburbs. After hearines, it conchuded
that 2 neieh more effective desegregation plan could he
nuplemented iU the seborban distriets were inehidod,
D proceeding 1o desion it plan on the Basis that staden

bus rides 1o wnd rom <ehool should nor exeeed 40 mibn-

ntes each war as o ogeneral matter. the court’s express
findine was that U jor atl the reasons <tated heretofore

inchiding tine, distanee, and transportation factors
descareaanion within the area deseribod i plivsiealiv
eazier aned more practicable and feasible. than descare-
cation efforts limited to the corpocare geozraphie limits
Gf the ety of Detrort,” 345 FLoSapp. 914, 930,

The Court of Appeals agreed with the Distrier Court
that the remedy wst extend beyond the eity limits of
Detroit. Tt concluded that “fi}n the instant ease the
only feasible descavegation plan involves the erossing of
the benudary lines between the Detroit School Distriet
and adjacent or nearby school districts for the limited
purpose of providing an effective descgregation plan.”
454 FLo2d an 249 (Emphasis added.)  Tv also agreed
that “any Detroit only desegregation plan will lead di-
rectly to a single segregated Detroit school districet over-
whelmingly black in all of its schools. surrounded by
ring of suburban school districts overwhenningly white
I composition in a State in which the racial composition
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is &7 per eent white and 13 per eent black.™  Tbid. Theve
was “more than ample support for the Distriet Judge's
findings of unconstitutional segregation by race result-
ing in major part from action and maction of public au-
thorities. hoth local and State. ... Under this record a
remedial order of a court of equity which left the Detroit
school svstem overwhelmingly black (for the foresceable
futurey surrounded by suburban school systems over-
whelmingly white cannot correet the constitutional vio-
lations herein found.”  Id.. at 250. To conclude other-
wise, the Court of Appeals announced. would call up
“haunting memories of the now long overruled and dis-
credited =eparate but equal doetrine” of Plessy v, Fergu-

son, 163 UL =0037 000018961, and “would be opening a
way to nullify Brown v. Board of Edueation which over-
ruled Plessy .0 Id., at 249,

This Court now reverses the Court of Appeals, Tt
does not question the Distriet Court's findings that any
feasible Detroit-only plan would leave many schools
75 to 90 pereent black and that the district would be-
come progressively more black as whites left the city.
Neither does the Court suggest that including the sub-
urbs in a desegregation plan would be impractical or in-
fcasible beeause of educational considerations, because
of the number of children requiring transportation, or
beeause of the length of their rides.  Indeed. the Court
leaves unchallenged the Distriet Court’s conclusion that
a plan ineluding the suburbs would be physically casier
ar.l more practical and feasible than a Detroit-unly plan.
Whereas the most promising Detroit-only plan. for ex-
ample. would have entailed the purchase of 900 buscs,
the metropolitan plan would involve the acquisition of
no more than 350 new vehieles.

Despite the fact that a metropolitan remedy. if the
findings of the District Court accepted by the Court of
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Appeals are to be credited, would more effectively de-
segregate the Detroit schools, would prevent resegre-
wation, and would be casier and more feasible from many
stundpoints, the Court fashions out of whole cloth an
arbitrary rule that remedies for constitutional violations
occurring in a =ingle Michigan school distriet must stop
at the school distriet line.  Apparently. no matter how
muceh less burdensome or more effective and efficient. in
many respeets, such as transportation, the metropolitan
plan might be. the school district line mav not be crossed.
Otherwise, it seems, there would be too much disruption
of the Michigan scheme for managing its educational
system, too mueh confusion and too much adiministrative
burden.

The District Court, on the scene and familiar with
local conditions, had a wholly different view.  The Court
of Appeals also addressed itself at length to matters of
local taw and to the problems that interdistrict remedies
might present to the State of Michigan.  Its conclusion.
flatly contrary to that of the Court, was that “the con-
stitutional right to equality betore the law [is not|
hemmed in by the boundaries of a school district™ and
that an interdistrict remedy

“is supported by the status of zchool distriets under
Michigan law and by the historical control excreised
over local school districts by the legislature of Mich-
1gan and by State ageneies and officials . . . . [T]t1s
well established under the Constitution and Jaws of
Michigan that the publie school svstem is a State
function and that local school distriets are instri-

The Conrt hue previouslv disapproved e implementition of
proposed desegregation plans which operare 1o permit resegregatioln.
Mowrae v Board of Conindssioners, 341 17 < L300, 439-160 (1968)
Piree-transfer” plan).
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mentalities of the State created for administrative
convenience.”* 484 F. 2d, at 245-246.

T am surprised that the Court, sitting at this distance
from the State of Michigan, claims better insight than
the Court of Appeals and the District Court as to
whether an interdistrict remu’; for equal protection
violations practiced by the State of Michigan would
mvolve undue difficulties for the State in the manage-
ment of its public schools. In the area of what consti-
tutes an acceptable desegregation plan, “we must of
necessity rely to a large extent, as this Court has for

*The Court of Appeals also noted several specifie instances of
school district mergers ordered by the State Board of Education for
financial reasons. 484 F. 2d, at 247. Limitations on the authority
of local school districts were also outlined by the Court of
Appeals:

“Local school districts, unless they have the approval of the State

Board of Fdueation or the Superintendent of Public Instruction, can-
not consolidate with another school district, annex territory, divide
or uattach parts of other districts, horrow monies in anticipation of
State ad, or construet, reconstruet or remodel vehool buildings or
additions 1o them.”  Jd. ar 249, (Footnotes and supporting statu-
tory citations omitted.)
And the Court of Appeals properly considered the State's statutory
attempt to undo the adoption of a voluntary high sehool desegrega-
tion plan by the Detroit Board of Education as an indicia of state
control over loral school distriet affairs.  Ibid. Finally, it is also
relevunt to note that the Distriet Court found that the school dis-
triet. boundarics in that segment of the metropolitan area prelimni-
narily designated s the desegregation area “in general bear no
relationship to other municipal, county, or special distriet govern-
ments, needs or gervices,” that some educational services are already
provided to students on an interdistriet basis requiring their travel
from one district to another, and that local cominunities in the
metropolitan arca sharc noneducational interests in common, which
do not adhere to school district lines, and have applied metropolitan
solutions to other governmental needs. Bradley v. Milliken, 345 F.
Supp. 914, 934-935 (ED Mich, 1972).
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more than 16 vears, on the informed judgment of the
district courts in the first instance and on courts of
appeals.”  Swann v. Charlotte-Mecklenburg Board of
Education, 402 U, 8. 1, 28 (1971). Obviouslty. whatever
difficulties there might be. they are surmountable: for
the Court itself concedes that had there been sufficient
evidence of an interdistrict violation, the Distriet Court
could have fashioned a single remedy for the distriets im-
plicated rather than a different remedy for each districet
in which the violation had oceurred or had an impaet.

[ am even more mystified how the Court can ignore
the legal reality that the constitutional violations. even
if vecurring locally. were committed by governmental
entitzes for which the State is responsible and that it is
the State that must respond to the command of the
Fourtcenth Amendment. An interdistrict remedyv for
the infringements that oceurred in this case is well within
the confines and powers of the State. which is the gov-
ernmental entity ultimately responsible for desegregating
its schools.  The Michigan Supreme Court has observed
that “[t]he school district is a state agency.” Attorney
(Feneral v Lowrey, 131 Mich. 639, 644, 02 N, W. 289,200
(1902), and that “[e]ducation in Michigan belongs to
the State. 1t is no part of the local self-government in-
herent in the township or municipality except so far as
the Legislature may choose to make it such.  The Consti-
tution has turned the whole subject over to the Legista-
ture . . .. Attorney General v. Detroit Board of Edu-
cation, 154 Mich. 584, 590, 118 N. W. 606. 600 (1908).

It is unnecessary to catalogue at length the various
public misdeeds found hy the District Court and the
Court of Appeals to have contributed to the present seg-
regation of the Detroit public schools. The legislature
contributed directly by enacting a statute overriding a
partial high school desegregation plan  voluntarily
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adopted by the Detroit Board of Education. Indirectly,
the trial court found the State was accountable for the
thinly disguised. pervasive acts of segregation committed
by the Detroit Board.” for Detroit's school construetion
plans that would promote segregation. and for the De-
troit school district not having funds for pupil transpor-
tation within the distriet.  The State was also chargeable
with responsibility for the transportation of Negro high
school students in the late 1950's from the suburban
Ferndale school distriet, past closer suburban and De-
troit high schools with predominantly white student
bodies. to a predominantly Negro high school within
Detroit.  Swarnn. v. Charlotte-Mecklenburg Board of Ed-
ucation, supra. at 20-21, and Keyes v. School District
No. 1,413 U, 8. 189 (1973), make abundantly clear that
the tacties employed by the Detroit Board of Edueation,
a loeal instrumentality of the State, violated the consti-
tutional rights of the Negro students in Detroit’s public
schools and required equitable relief suffieient to accom-
phish the maximum, practieal desegregation within the
power of the political body against which the Fourteenth
Amendment direets its proseriptions. No “State” may
deny any individual the equal protection of the laws: and
if the Constitution and the Supremaey Clause are to
have any substance at all, the courts must be free to de-
vise workable reinedies against the political entity with

“These inchuided the ereation and alteration of attendanee zones
and feeder patterns from the dementary 1o the seecondary schools in
iLmanner naturally and predwetably perpetuating racial segregation
of students, the transportation of Negro students bevond predomi-
nantly whita schools with available space (o predominantly Negro
sehools. the use of optional attendance areas in neighborhoods in
which Negro families had recently begun to settle to permit white
students to transfer to predominantly white schools nearer the city
Hmits, and the construetion of sehools in the heart. of residentially
segregated areas, thereby masimizing school segregation.
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the effective power to determine local choice. It is also
the case here that the State's legislative interdiction of
Detroit's voluntary effort to desegregate its xchool svs-
tem was unconstitutional.  See¢ North Carolina State
Board of Education v. Swann, 402 1. &, 43 (1971,
The Court draws the remedial line at the Detroit
School District boundary, even though the Fourteenth
Amendment is addressed to the State and even though
the Stete denies equal proteetion of the laws when its
public agencies, acting in it behalf, imvidiously diserim-
mmate.  The State's default is “the condition that offends
the Constitution,” Swann v, Charlotte-Mecklenburg
Board of Education, supra, at 16, and state officials may
therefore be ordered to take the NECEsSArY measures to
completely eliminate from the Detroit publie schools “all
vestiges of state-tmposed segregation.”  Jd.. at 15, 1
cannot. understand. nor does the majority satisfactorily
explain, why a federal court may not order an appro-
priate interdistrict remedy. if this is NCCCSSAry or more
effective to accomplish this constitutionally mandated
tazk.  Ax the Court unanimously observed in Swann:
“Onee aright and a violation have been shown, the SR
of a district court’s equitable power to remedy past
wrongs is hroad, for breadth and flexibility are inherent
in cquitable remedies.”  Jbid. Tn this case. both the
right and the State’s Fourteenth Amendment violation
have concededly been fully established. and there is no
acceptable reason for permitting the party responsible
for the eonstitutional violation to contain the remedial
powers of the federal court within administrative bound-
aries over which the transgressor itself has plenary power,
The unwavering decisions of this Court over the past
20 vears support the assumption of the Court of Ap-
peals that the District Court's remedial power does not
cease at the school district line. The Court’s first for-
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mulation of the remedial principles to be followed in dis-
establisking racially diseriminatory school svstems recog-
nized the variety of problems arising from different local
school conditions and the necessity for that “practical
Hexibility™ traditionally associated with courts of equity.
Brown v. Board of Education. 349 U. S, 204, 209-301
(1955) (Brown IT). Indeed, the district courts to which
the Brown cases were remanded for the formulation of
remedial decrees were specifically instrueted that they
might consider, inter aliw, “‘revision of school districts
and attendance areas into compact units to achieve a
svstem of determining admission to the publie schools
on anonraecial basis. ... Id., at 300-301. The malady
addressed in Brown 11 was the statewide policy of re-
quiring or permitting school segregation on the basis of
race. while the record here concerns segregated sehools
only in the city of Detroit.  The obligation te reetify
the unlawful condition nevertheless rests on the State,
The permissible revision of school distriets contemplated
in Brown II rested on the State's responsibility for de-
segregating its unlawfully segregated schools, not on any
segregative cffect whieh the condition of segregation in
one school distriet might have had on the schools of a
neighboring district.  The same situation obtains here
and the same remedial power iz available to the Distriet
Court.

Later cases reinforeed the elearly essential rules that
state officials are fully answerable for unlawfully caused
conditions of school segregation which ean effeetively be
controlled only by steps beyond the authority of local
school distriets to take, and that the equity power of the
distriet courts includes the ability to order such measures
implemented.  When the highest officials of the State of
Arkansas impeded a federal court order to desegregate
the public schools under the immediate jurisdiction of
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the Little Rock School Board. this Court refused to ac-
cept the local board's assertion of its good faith as a legal
excuse for delay in implementing the desegregation order.
The Court emphasized that “from the point of view of
the Fourteenth Amendment. they {the loeal school board
miembers] stand in this litigation as agents of the State.”
Cooper v, Aaron. 358 UL 301016 £1958). Perhaps more
mmportantly for present purposes. the Court went on to
state:
"The record before us clearly establishes that the
growth of the Board's diflieulties to a magnitude be-
vond its unaided power to control is the product of
state action.  Those difficulties . . . ean also he
brought ander control by state action.”  [Ibid.
See also Grdffin v. County School Board, 377 U, ], 218,
228, 233-234 1 1964).

In the context of dual school systems, the Court sub-
sequently made clear the “affirmative duty to take what-
ever steps might be neeessary to convert to a unitary
svstem in whieh racial diserimination would be elim-
inated root and braneh™ and to come forward with a de-
segregation plan that “promises realistically to work
now.” Green v, County School Board, 391 U. S, 430,
437438, 439 (1968). “Freedom-of-choice™ plans were
rejected as aceeptable desegregation measures  where

“reasonably available other ways . . . promising speedier
and more effeetive conversion to a unitary. nonracial
school system .. “exist. fd., at 441, hinperative insist-

enee on immediate full desegregation of dual school syvs-
tems “to operate now and hereafter only unitary schools™
was reiterated in Alexander v. Holmes County Board of
Eiducation, 306 U0 S0 19,20 01969 and Carter v, Wt
Feliciana Pavisic Seliool Bourd | 306 17, 20200 19701,
The breadth of the equitable authority of the distriet
courts to accomplish these comprehensive tasks was re-
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afirmed in much greater detail in Swann, supra. and the
companion case of Davis v. Board of School Commiiasion-
ers. 402 U, 8,33 11971). where there was unanimous as-
sent to the following propositions:

“Having once found a violation. the district judge
or school authorities should make cvery effort to
achieve the greatest possible degree of actual de-
segregation, taking into account the practicalities of
the sitnation. A distriet court mayv and <honld
consider the use of all available techniques inelud-
ing restructuring of attendance zounes and both
contiguous and noncontignous attendance zones, | .
The measure of any desegregation plan is its effee-
tiveness,”"  Id.. at 37.

No suggestion was made that interdistrict. relief was not
an available technique. [n Swann itself. the Court.
without dissent. recognized that the district judge, in ful-
filling his cbligation to “make every effort to achieve the
greatest possible degree of actual desegregation . . . will
thus necessarily be concerned with the elimination of
one-race schools.” 402 U. 8. at 26. Nor was there anv
dispute that to break up the dual school system. it was
within the District Court’s “broad remedial powers™ to
employ a “frank-—and sometimes drastic—gerryimander-
ing of school districts and attendance zones [.]" as well as
“pairing, celustering.” or Cgrouping’ of schools.”” to de-
segregate the “formerly all-Negro schools.” despite the
fact that these zones might not be compact or contiguous
and might be on opposite ends of the eity.” Id., ar 27
The sehool board in Swann had jurisdiction over a 530
square mile area encompassing the eity of Charlotte and
surrounding Mecklenburg County, North Carclina.  The
Mobile County. Alabama, board in Davis embraced a
1,248 square mile area, including the city of Mobile.
Yet the Court approved the District Court's authority to



O

ERIC

Aruitoxt provided by Eic:

MILLIKEN ». BRADLEY 15

award countywide relief in cach case in order to uc-
comphish desegregation of the dual school systeni.

Even more recently. the Court specifically rejected the
claim that a new school district, which admittedly would
eperate a unitary school system within its borders, was
bevond the reach of a court-ordered desegregation plan
for other school distriets, where the effectiveness of the
plan as to the other distriets depended upon the avail-
ability of the facilties and student population of the
new district.  1n Wright v. Council of the City of Em-
poria. 407 U, S, 451, 470 (1972), we held “that a new
school district may not be ereated where its effect wonld
be to impede the process of dismantling a dual svstemn.”
Me. JUSTICE STEWART'S opinion for the Court made clear
that if a proposal to ereet new distriet boundary lines
“would mmpede the dismantling of the [pre-existing ]
dual system. then a distriet court, in the excreise of its
remedial diseretion. may enjoin it from being curried
out.” Id. av 460. In United States v, Scotland Neck
Cuty Board of Education, 407 U. &, 484 (1972), this same
standard was applied o forbid North Carolina from
ereating a new city school district within a larger district
whieh was in the process of dismantling a dual school
svatem, The Court noted that it establishment of the
new distriet were permitted. the “traditional raeial iden-
tities of the schools in the area would be maintained,”
id.. at 490.

Until today. he permissible contours of the cequitable
authority of the distriet courts to remedy the unlawful
establishment of a dual school svstem have been exten-
sive, adaptable, and fully responsive to the ultimate

goal of achieving “the greatest possible degree of

actual
desegregation.”

There are indeed limitations on the
equity powers of the federal judielary, but until now the

Court has not aceepted the proposition that cffective
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enforcement of the Fourteenth Amendment could be
limited by political or administrative boundary lines
demarcated by the very State responsible for the con-
stitutional violation and for the disestablishment of the
dual system. TUntil now the Court has instead looked
to practical considerations in effectuating a desegregation
decree. such as excessive distance, transportation time
and hazards to the safety of the school ehildren involved
in a proposed plan.  That these hroad prineiples have
developed in the context of dual school svstems com-
pelled or authorized by state statute at the time of
Brown v. Board of Education, 347 U. S, 483 (1954,
(Brown T). does not lessen their current applicability to
dual systems found to exist in other contexts. like that in
Detroit. where intentional school segregation doc not
stem from the compulsion of state law. but from delile-
erate ndividual actions of local and state school author-
ities directed at a particular school svstem.  The njor-
ity properly does not suggest that the duty to eradicate
completely the resulting dual system in the latter con-
text s any less than in the former. But its reason for
incapacitating the remedial authority of the federal ju-
diciary in the presence of school distriet perimeters in
the latter context is not readily apparent.

The result reached by the Court certainly ecannot he
supported by the theory that the configuration of local
governmental units i immune from alteration when nee-
essary to redress constitutional violations. In addi-
tion to the well-established principles already noted, the
Court has elsewhere required the public bodies of a State
to restructure the State’s politieal subdivisions to remedy
infringements of the constitutional rights «f cortain
members of its populace, notably in the reapportioninent
eages.  In Reynolds v, Sins, 377 U. S, 533 (1964). for
example, which held that equal protection of the laws
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demands that the seats in both houses of a bicamoeral
state legislature be apportioned on a population basis,
thus necessitating wholesale revision of Alabama's vot-
ing districts, the Court remarked
“Political subdivisions of States--countics. cities,
or whatever---never were and never have been con-
sidered as sovereign entities. Rather, they have
heen traditionally regarded as subordinate TOVCTii-
mental instrumentalitios ereated by the State to as-
sist i the carrving out of state governmental
Dnetions”™  [d. 1t 375,

And even more pointedly. thv Court deelared in (Gomil-
lon v Lightjoot, 364 U, 3390 3345 (10600 that
“[Hegislative control of Illlll]l(‘l]):lllti(‘s. 1o less than other
state power, hes within the scope of relevant Himitations
mnposed by the United States Constitution.”

Nor does the Court's conclusion follow from the talis
manie 1mvocation of the desirability of loeal control over
education. Loceal autonomy over school affairs. in the
sense of the community’s participation in the decisions
alfecting the edueation of its children. is. of course, an
important interest,  But presently constituted sehool
distriet Tines do not delimit fixed and unchangeable areas
of a local educational community. If restructuring s
required to meet constitutional requirements. local au-
thority may simply be redefined in terms of whatever
configuration is adopted, with the parents of the ¢hildren
attending schools in the newly demareated district or at-
tcnd.m(o zone continuing their participation m the poliey
managenent of the schools with which they are con-
cerned most direetly.  The majority’s suggestion that
Judges <houkd not attempt 1o grapple with the adminis-
trative problems attendant on a reorganization of school
attendance pattorns is wholly without foundation. 1t is
preeisely this sort of task which the district courts have
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been properly exercising to vindicate the constitutional
rights of Negro students since Brown I and which the
Court _has never suggested they lack the cupacity to
p(\rfom’r‘x. Intradistiict revisions of attendance zones. and
pairing and grouping of schools, are teehnigues unani-
mously approved in Swann which entail the same sensi-
tivity to the interest of parents in the education their
children receive as would an interdistrict plan which is
likely to employ the very same methods. There is no
reason to suppose that the Distriet Court, which has not
yvet adopted a final plan of desegregation, would not he
as capable of or as hikely to give sufficient weight to the
interest in community partieipation in schools in an in-
terdistrict setting. consistent with the dictates of the
Fourteenth Amendment.  The majority’s assumption
that the Distriet Court would act otherwise is a radieal
departure from the practica! flexibility previously lefr.
to the equity powers of the federal judiciary.

Finally, T remain wholly unpersuaded by the Court's
assertion that “the remedy is necessarily designed, as all
remedics aves to restore the vietims of diseriminatory
conduct to the position they wonld Lave oceupled in the
absence of <uch conduet.”  Ande. poo <. o the first
plice, under this premise the Court’s jundgment is itself
mfirm: for had the Detroit school svstem not followedd
an officia] poliey of searegation thronghout the 19530°s
and 1960° Negroes and whites woulid have been going
to <chool together, There would have heen no, or ot
least not as many. recogpizable Negro sehools and no,
or st least not as wany, white schools, but “just schools.”
and neither Negroes nor whites would have sutfered from
the effeets of seagregated aodueation. with all s short-
comings.  Surely the Conrt's remedy will not restore to
the Negro community, stigmatized as it was by the duoal
school system. what it would have enjoved over all or
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wost of this pertod 10 the remedy s eorditesd 1o present-
dav Deteodts for the maxinmm remedy vailable within
that wren will Teave many of the schools almost totally
Blaek. and the svsten itselt will be predominantly black
andbwill become tereasiiglyv so. Morcover. when o State
has engaoed beoacts o otficln) segregaiion over g lermhy
pertod o tine, as s the case bhetfore ns it s norealistie
to suppose that the ehiddren who were vietiims of the
States uneons=ttnnenad condiet conhl now be provided
the hepetits of which vhey were wronetully deprived.
Novoean the henetits which acertue 1o schoal <svstems in
whieh ~cheob children have not beey offieialiy segregated,
ad to the conanmaties supporting sueh seliool svstems,
Be o rdiv and nomediately restored afrer a0 substantial
preriod ot anawtnd segregation. The edueation of ehil-
drev of diferent raees ineoa descarecarod cavironment
Lias Hl!}l:lmlil_\' beer Tost adong with the <octal, ceanomie,
aned political advantages which accompany o desegre-
eated <ehool <vstem as compared with an uneonstitn-
tioizd iy segreaated sestems Teoas for these reasons that
the Court has conststeniy tollowed the eatirze of requir-
ing the ctfeets of past official segregation to be elitninated
“root and braneh™ by imposing, in the present, the daty
to provide o remedy which will achiove “the groatest
pos<ihle degrec of getual descgregation, taking mto ae-
connt the praeticalinies of the sitaation.” Teois alo for
these peasobs that opee o constitntional violation has
been ford, the Disterer Jdndee obligated 1o ])I'H\'i’.‘n ~ueh
a remedy will thus neeessarily be coneerned with the
cliimnation of one-race schoolz, ™ These concerns were
property taken into account by the Distriet Judge in
this caxe. Confining the remedy 1o the boumdaries of
the Detront distriet s gquite unrelated cither to the goal
of achieving maxinium desearegation or to those intensoely
practicat considerations=, such ax the extent and expense

RIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

20 MILLIKEN » BRADLEY

of transportation. that have nnposed limits on remedies
mcaser siueh as thiss The Comts remedy, In the end.
s essentially arbiary and will leave serious violations
of the Constitution substantially unremedied.

I agree with my Brother Dotgras that the Court of
Appeals has acted responsibly in these cases.  Regret-
tably. the majority’s arbitrary limitation on the equitable
powes of federal distriet courts, based on the invisible
borders of loeal school districts, is unrelated to the State’s
responsibility for remedying the constitutional wrongs
visited upon the Negro school children of Detroit. Tt
is oblivious to the potential benefits of metropolitan re-
lief. to the noneducational communities of interest
among neighborhoods located in and sometimes brilging
different school districts, and to the considerable inter
distriet cooperation already existing in various educa-
tional arcas.  Ultimately. it s nnresponsive to the goal of
attaining the utmost actual desegregation consistent with
restraints of practicability and thus augurs the frequent.
frustration of the remedial powers of the federal courts.

Here the District Court will be forced to impose an
intracity desegregation plan more expensive to the dis-
triet, more burdensome for many of Detroit’s Negro stu-
dents and surely more conducive to white flight than a
metropolitan plan would be—all of this merely to avoid
what the Detroit School Board, the District Court, and
the en bane Court of Appeals considered to be the very
manageable and quite surmountable difficulties that
would be involved in extending the desegregation remedy
to the suburban school districts.

I am therefore constrained to record my disagreement
and dissent.
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In Brown v. Board of Education, 347 1. S, 483 11954),
this Court held that segregation of children in public
schools on the basic of race deprives minority group chil-
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Aren of equal cducational opportunities and therefore
dentes them the canal proteetion of the bows under the
Fourteenth Amendment. This Court recognized then
that remedving decades of scareeation in publie edneation
would not bhe an easy task. Subsequent events, un-
fortunatelv. have scen that prediction bear bitter frait,
Sut however nobwddec ol wavs, owever ingrained old
prejudices. this Court has not been diverted from its ap-
pointed tisk of naking o living tath”™ of onr consti-
titional vleal of cqual instiee under faw. Cooper v,
Jarron D35S TS0 1020 0 105K,

Ater 20 vears of small. often ditieult steps toward that
ereat end. the Conrt today takes o ginne step backwards,
Nonwith=tanding w record showing widespread and por-
vasive rackn seeregation in the edneational svstem pro-
vided by othe State of Miehiean for ehildren in Detroit,
this Court holds that the Distrier Court was powerloss
to require the State o remedy its constitntional viola-
tion i any meaningtul fashion. Tronieally purporting
to base it< result on the prineiple that the scope of the
remedy i descaregation case should be determined by
the natnre and the extent of the constitutional violation,
the Court’s answer ix to provide no remedy at all for the
violation proved inthis ease. thereby guaranteeing that
Negro children i Detroit widl receive the same separate
and inherently unegnal edueation in the future as they
have heen nneonstitntionally atterded i the past.

I cavmot subseribe to this ciasenlation of omr con-
stitutional narantee of equal proteetion of the Taws and
st respeettully dissent. Our precedents. in my view,
firmly establish that where, us here, state-imposed segre-
wation has heen densorsteated. it becomes the duty of the
State to eliminate roet and braneh all vestizes of racial
diserimination and to achieve the greatest possihle dogree
of actnal desegregation. T agree with hoth the Distriet
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Congrt aed the Conrt of Appeads thar, nnder the faets of
this ense. this dute cnnot be dGled andess the State
of Michivan involves outlvive metropelitun area =ehool
districrs o dis odesegrewation remedyve Farthermore, |
peresive oo basis citber o bow ot the practicalitios of
thie stnmtion Justaving the State’s interposition of sefiood
distriet bourebarios s abeolate harrers to the taplenmien-
tatione of i effeetive descarecation romedy. Tader es-
tablishied s fregeien b ased Mielaan provediires, sehool
distriet Hnes e bothe fesibbe aed pereable for o wide
Vet ol prurposes, aned there 18 no reason \\'l!}' t}lv_\'
tst row ~taned g the was of meanietul descaregation
ERHEN

The vight st is<ae o this case e too Tandamental
1o b abrpdecd on wronmis as sapertieial s those rehied
o b the eorine todevs Weddend Bere with the vighin of
Al of onr elibilren whorever thew vaee, tooan n*l]n:ﬂ <tart
e lfe el 1o an cqual opportunity o oreach toeir full
potentind as eitizens. Those ehildren who have been de-
el thar vieb G the past deserve Better than to see
ferees thrown upr to denv thew that vieht in the future.
One Nation b fears will he ill=served Dy the Conret's re-
tusal to remedy separate el noequal education, for un-
Jess ot elibdren begin to learn tosethior, there s litthe
Fape that onr people will ever learn 1o five together,

I

The wregt ooy of the Conet's opdnion and. ooy
] | ]

view, its ost <erions analdvtical faw mav beoglenied
frann its econcluding <entenee, i which the Conrt remands
for Tproingst tortnilation of o deeree divected 1o elimi-
vating the sewreaation Tond to exist o Dheteone ety
schivols. o remedy which has been delayved sinee 197007
Anteoar 330 The nugority, however seemns to huve for-
cotten the Distriet Court's explieit finding that a Detroit-
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onlv deerees the only pemedy permitted ander today's
decision, “wonld not aeeomplish desegreaation.”

Nowhere in the Conrt's opinon dees the ngjority con-
front. let alone resporad 10 the Distrier Court’s coneln-
sior that o retnedy Teated to the ety of Prerioit sonded
not eifectively chsegregate the botromt eity ~chools, 1,
tor ones el the Disteier Cowrt’s conebision well sip-
ported by the pecord wind its analvsis conpelld by our
prioe cases. Betore trning o these cnestions, however,
1t s hest to beain by laving to rest ~ome misehuractoer)-
sations i the Comrt’s apinton with respeet to the basis
for the Distriet Conrts deetsion to impose a tr-tropolitan
reniedy,

The Comrt maintains that while the mitad foens of
this Tawsuit was the condition of segregution within the
Detroir eity schools, the Districr Court abruptly shifted
foens o mid-eotrse and altered 112 theory of the case,
This nes theory, e the majority’s words, wias “egiating
racial imbalanee with a constitutional violation ealling
for noremedy” tote, at 21 no 190 Ax the following
review of the Distriet Conrt's handling of the e dems-
onstrates. however, the majority’s eharacterization - is
totadly fuaccnrate, Nowhere did the Distriet Court in-
dieate that ractal imbalunee hetween school distriets in
the Detroit metropolitan area or within the Detroit
sehiool distriet constituted i constitutionad vielation call-
tne for mter-distriet reliefs The foeus of this ense was
from the beginning, and has rematned, the segregated
system of edueation in the Detroit eity schools aud the
steps necessary o enre that condition which offends the
Fourteenth Amendment.

The Distriet Court’s consideratior of this ease begun
with its finding, which the majority accepts, that the
State of Michigan, through its instrumentality, the De-
troit Board of Education, engaged in widespread pur-



O

ERIC

Aruitoxt provided by Eic:

MILLIKEN . BRADLEY 3

poseful acts of raectal segregation in the Detroit xchool
district.  Witheut belaboring the details. it s sufhicient
to note that the various techniques used i Detroit were
tvpical of methods emploved to segregate students by
race m areas where no statutory dual systemn of eduea-
tion has existed. See. ¢, g Keoyes vo Scliool Distriet
Noo 1,413 UL 8180 (14735, Exacerbating the effeets
of extensive residential segregation hetween Negroes and
whites, the school board econsciously drew attendance
zones along hnes which maximized the segregation of
the races in schools as welll Optional attendance zones
woere created for neighborhoods undergoing racial transi-
tion so as to allow whites n these arcas to eseape inte-
gration.  Negro students mmoareas with  overerowdod
schools were transported past or away from eloser white
schools with avallable space to more distant Negro
schools.  Grade struetures and feeder school patterns
were created and maintained in a manner which had the
foresceable and actual effect of keeping Negro and white
pt.pils m separate schools,  Scehools were also constructed
m locations and in sizes which ensured that they would
open with predominantly one-race student bodies, 1y
sum. the evidenee addueced below showed that Negro
children had been intentionally confined to an expanding
core of virtually all-Negro schools immediately sur-
rounced by a receding band of all-white sehools.
Contrary to the suggestions in the Court’s opinion,
the basis for affording a desegregation remedy in this
case was not some pereeived racial imbalance either
between schools within a single school district or hetween
independent school districts.  What we confront here is
“a systeinatic program of scgregation affecting a sub-
stantial portion of the students. schools . . . and facili-
ties within the school system . . . " Keyes, supra, 413
U. 8., at 201. The constitutional violation found here
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wits not some de focto racial imbalanee, buat rather the
purposeful. intentional russive, dejure searceution of
the Detroit eity =chools. which under our decision in
Keyes, forms “a predieate for a finding of the exisienee
of 2 dual =chool svstem” 413 U, S0 at 201, and justifies
“all-out desegregation.”  [d., at 214,

Having found a de jure segregated pubiie school <vs-
tet i operation e the ety of Detrott, the Distriet Court
turned next to consider which officials and aveneies
should be assigned the affirmative oblization to emre the
constitutional viokaion. The court conelivded that re-
spottsthiliny for the searegation in the Detroit city sehiools
rested not ondv with the Detroit Board of Eidueation, hin
Belonged to the State of Miehigan itselt and the state Je-
fendnn < in this ease that is the Governor of Michizan,
o Attarvey General the State Board of Fohieation. ol
the State Superintendent of Public Tnstraction. While
the validity of this canelnsion will merit more extensive
analysiz helow, suffice it for now to sav that it wis hased
on three considerations.  First. the evidenee at trial
showed that the State itself had taken actions con-
tributing to the segregation within the Detroit schools,
Sceond. sinee the Detroit Board of Filueation was an
ageney of the State of Michigan, it acts of racial is-
erimination were acts of the State for purposes of the
Fourteenth  Amendment.  Finally, the Distriet Court
found that under Miehigan law and practice. the svstemn
of edueation was in fact a state school system, character-
ized by relatively little local control and a large degree
of centralized state regulation. with respect to both
edueational poliey and the strueture and operation of
school districts,

Having concluded. then, that the school system in
the ecity of Detroit was a de¢ jure segregated system and
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that the State of Michigan had the affinmative duty to
retmiedy that condition of segresation, the Distriet Court
then turned to the diflieult task of devising an effeetive
remedy. It bears repeating that the Distriet Court's
Toens at this stage of the litgation remained what it haed
been at the beginning the cowlition of  segregation
within the Detroit eity schools.  As the Distriet Court
stated: “From the initiad ruling Jon segregation] to this
dav, the basix of the proceedings has been and remains
the vielation: e jure segregation . .. The task be-
fore thix court. thevefore, s now. and . . has alwins
been. how to desegregate the Detroit puthilic selinals”
The Distriet Court first considered three desegregation
plans Tinited 1o the geographiend boundaries of the ety
of Detroit. All were rejected as inetfective to desegre-
aate the Detrait eity schools. Speetfieally. the Distriet
Conrt determined that the raeiadl composition of  the
Detroit student body is sueh that implementation of dany
Detroit-only plan “would elearly niake the entire Detroit
public zchool svstem racially identifiable as Black™ and
would “leave many of its schools 75 1o 90 pereert Black.”
The District Court also found that a Dretroit-only plun
“would change a sehool svstem which is now Black and
White to one that would be perecived a~ Black. therehiy
mereasing the flight of Whites from the city and the
svateni, therehy inercasing the Blaek student popula-
tion.,”  Based on these findings. the District Court
reazoned that “relief of segregation in the publhie schools
of the City of Detroit cannot he accomplished within the
corporate geographieal limits of the eitv™ heeause a De-
troit-only decree “would accentuate the racial identi-
finbility of the distriet as a Black school svstem, and
would not accomplish  desegregation.”  The  Distriet
Court therefore concluded that it “must look bevond the
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limits of the Detroit school distriet for a solution to the
problem of egregation in the Detroit publie schools ... "

In secking to define the appropriate scope of that ex-
panded desegregation area. however, the Distriet Court
continued to maintain as its sole focus the condition
shown to violate the Constitution in this case-—the segre-
gation of the Detroit school distriet.  Ax it stated, the
primary question “remains the determination of the
area necessary and practieably effective to elimmate
root and branch™ the effeets of state-imposed and sup-
ported segregation und to desegregate the Detroit public
schools.”

There is simply no foundation in the record. then, for
the majority’s accusation that the only basis for the Dis-
trict Court’s order was some desire to achieve a racial
balance in the Detroit metropolitan area!  In fact, just
the contrary is the case. In considering proposed de-
segregation arcas, the Distriet Court had oeeasion to
eriticize one of the State’s proposals speeifically because
it had no hasis other than its “particular racial ratio”
and did not focus on “relevant factors, like eliminating
racially identifiable schools [and] accomplishing mayi-
mum actual desegregation of the Detroit publie schools.”
Similarly, in rejecting the Detroit school hoard's pro-
posed desegregation arca, even though it included more

PContrary to the Court's characterization, the w-e of racial ratios
i this eaze in oo way differed from that in Swann v. Charlotte-
Meellenburg Board of Education, 402 1. 8 1 (1971). Here. as
there, mathematical ratios were used simply as “a starting point in
the process of shaping a remedy, rather than an inflexible roquire-
ment.” 302 U, 8 ar 25, It may be expected that a final desegre-
gation plan m this case would deviate from a pure mathematical
approach. Indeed, the Distriet Court's most recent order appointing
a panel of experts to draft an inter-distriet plan requires only that
the plan be designed “to achieve the greatest degree of actual de-

searegation . fw ithin the imitations of reazonable travel time aund
distanee factors”™  App. 101a. Compare 402 U, S, oat 23,
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all-white distriets and therefore achieved a higher white-
Negro ratio. the Distriet Court commented:

“There is nothing in the record which suggests
that these districis need be ineluded in the desegre-
gation  arex 1 oorder to disestablish the  racial
identifiability of the Detroit public sehools.  From
the evidence, the primary reason for the Detroit
School Board's interest in the inelusion of these
school districts i not racial desegregation but to
merease the average goeto-cconomie balanee of all
the schools in the abutting regions and elusters.”

The Court aizo misstates the basis for the Distriet
Court'’s order by suggesting that sinee the only scgre-
cation proved at trial was within the Detroit school dis-
triet, any rehef whieh extended hevond the jurisdietion
of the Detroit Board of Fducation would he inappropri-
ate beeause it would finpose a remedy on outlving dis-
tricts "not shown to have committed anyv constitutional
violation.”  Ante. ar 265 The essential foundation of
inter-district relief in this case was not to correct con-
ditions within outlying distriets who themsehes engaged
i purposeful segregation,  Instead. inter-distriet reliet
was seen as a neeessary part of any meaningful effort by
the State of Mic agan to remedy the state-caused segre-
gation within the city of Detroit.

Rather than consider the propriety of mter-diztriet
relief on this basis, however, the Court has conjured up
a largely fictional account of what the Distriet Court
was attempting to accomplish.  With all due respeet.

“It does not appear that even the majority plices any real weight
on this consideration ~ince it recognizes that inter-distriet relief would
be proper where i constitutional violation within one district pro-
duces a significant =earegative offect in another district, see ante.
at 25, thus allowing inter-distri=t relicf to touel distriets whieh have
not themselves violited the consticution.
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the Court. in my view. does a great disserviee to the Dis-
triet Judee who labored long and haed with this com-
plex htigation by accusing hin: of changing horses i
mid-stream and s<hifting the foeus of this case from the
pursuit of a remedy for the condition of segregation
within the Detroit school distriet to =ome unprineipled
attempt to impose his own philosophy of racial balanee
on the entire Detroit metropolitan acra.  See ante. at
18--19. The focus of thix case has alwavs heen the
segregated <estem of edueation in the ety of Detroit.
The Distriet Court determined that inter-distriet. relief
was necessary and appropriate only heeause it found that
the condition of segregation within the Detroit school
district could not be cured with a Detroit-only remnedy.
It is on this theory that the inter-distriet relief must
stand or fall. Unlike the Court. 1 vereeive my tosk to
be o review the Distriet Court’s order for what it is
rather than to eriticize it for vt it manifesths is not.

I

As the foregomg demonstrates, the Distriet Comrt's
decision to expand its desegregation deeree bevond the
geographical Himits of the eity of Detroit rested in farge
part on its conclusions (A) that the State of Michigan
was ultimately responsible for euring the condition of
segregation within the Detroit eity schools, and (B) that
4 Detroit-only vemedy would not accomplish this task.
In my view, Both of these coaselusions are well supported
by the facts of 1hix case and by this Court's precedents,

A

To begin with, the record wmply supports the Distriet
Court’s findings that the State of Michigan, through
state officors and state agencies, had engaged in purpose-
ful acts which created or aggravated segregation in tie
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Detroit wohool<c The Stane Doanl of Folaeaten, for
example. prior to F620 exereised s anthorine (o shper
vise doeal seliool site wolection inoa mmtner which cone
tributed v scereaatie s NE FD 200 0t 2080 Furthor-
more, the Smte’s continnine sthority, after 19620 10
approve <chao] !lllil'ﬂl.: construcetion ]!].'111.\' had nter-
twined the Stare with <ite seleetion, devisions of 1l
Dretroit Bowed of Fineation which had the prvpose ol
elfeet of nedntaimning ~coresuacion,

The Stare had also stond i e way of st etforis 1o
desegregate the Detroit citv seliools. T 1OTOL for ox-
arnple the Detroit Sehool Boaid had begn, maplenien-

Hon ot its own desegreaation plan for its hiels ]

Pmid S

“’(’l\.
despite considerable pabiic and official roesistaee. e
State Legislature intervened Dy enaeting Net IS of gl
Public Nets or 1070, specifically prohibithng ineplenen -
ton of the descoreention plicr il therehy

('nnlihllilxu
the growing <coreeation ot the

Detroit <ehioo] sVatelng,
Adequate deseercgation of the Detroit SVEtI was dso
hampered by diseritiinatory restrietions placed By the
State on the wse of transportation within Detroir, While
state aid for transportation was provided DY ~tatiute fin
suburban distriers meone of whiel, woepe Biehlv arbugiizced.
ald for intra-eity trsportation was exeepted. One of
the effeets of this restriction was 1o cncourage the cogg-
truction of sinall walk-in Il!‘iu’lllml‘lnm-] ~chools i Dre-
trott, thereby dending aid to the intentiony poliey of
creating a sehool sv<tony whiel, reflectod, to the sreatest
extent feasible, extensive residential ~eercention. e
deed, that one of the purposes of the transpertation re-
Striction was 1o inpede desegregntion was wvideneed
when the Michizan Legislature ammewded  the State
Transportation Aid Aet o cover INTTA-C1L ransport a-
tion but expressly prohibited the allocation of funds for

Ree Ml Camp. Laws § 585510,
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cvoss busing of <t lents within o =ehool distriet to
arhieve racial balaniee® Cf. North Caroling v, Sirann,
402 17 243 01071,

Also significant was the State's involvement during
the 1950°< i the transportation of Negro high <chool
udents from the Carver school diztriet past a1 closer
shave high ~chool i the Ouk Park district to o mmore dis-
tar:t Negro high sehool in the Detroit distriet. Certainly
the Distriet Court’s finding that the State Board of [od-
neation harld knowledge of this action and had given its
tacit or express approval was not elearly erroneous,
Given the comprehensive statutory powers of the State
Board of Tdueation over contractual srrangements be-
tween school districts in the enrollment of sturdents on
nonresident tuition basis. including certification of the
unmber of pupils involved i the transfer and the
amonnt. of tuition charged. over the review of ftruns-
portation routes and distaneces. and over the dishurse-
ment. of transportatior funds, the State Board in-
evitably knew and understood the signifieunce of this
dizeriminatory act.

Aside from the acts of purposeful <egregation com-
mitted Ly the State Legislature and the State Board of
Edueation. the Distriet Conrt also econeluded inat the
State was responsible for the many intentional acts of
segregation committed by the Detroit Board of Fdueq-
tioni. an ageney of the State.  The najorityv is only
willing to accept this finding argucedi.  Sec it at 98,
I Liave no doubt, however. as to its validity under the
Fourteenth Amendment.

“The command of the Fourteenth Amendment,” it
should be recalled. “is that no ‘State’ shall deny to any
person within its jurisdiction the equal protection of the

Y See Mich. Comp. Linws § 3581179,
» Nee Mich., Comp. Luws §8§ 35629 & 340600,
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laws.”  Cooper v. Aaron, 358 U, S 1,16 (18958, While
a State can act only through “the officers or agents by
whomn its powers are exerted.” Ex parte Virginia, 100
7. 8,330, 347 11880, actions by an agent or officer of
the State are encompassed by the Fourteenth Amend-
ment for, as he acts in the name and for the State, and
is clothed with the State’s power, his aet is that of the
State.” [d.. at 347, Sce also Conper v, Auron. supra;
Virginda v, Rives, 1000 U0 S0 3130 318 IS0 : Shlley v,
Kracmer, 334 U. S, 1. 14 (1048).

Under Michigan law “a school distriet is an ageney of
the State government.”  School District of Lansing v.
State Board of Education, 367 Mich, 591, 600, 116 N W,
2d 866, 870 (19623, [t is “a legal division of territory,
created by the State for educational purposes, to whiech
i".e State has granted such powers as are deemed neces-
sary to permit the distriet to fanetion as a State ageney.”
Bourd of Eduration of Detroit v Swperoitcwde ut of Pube-
lie Instruction, 319 Nich. 436, 20 N, W, 2d 902 (1947,
Racial digserimination by the school distriet. an ageney
of the State. is therefore raciol discrimination by the
State 1tself. forbidden by the Fourteenth: Amendment,
See. e, g.. Pennsylvania v, Board of Lhirectors, 353 1, <.
230 (1957).

We recognized only last Termn in K. ces that it was
the State itself which was ultimately responsible for
de jure acts of segregation committed by a local sehool
board. A deliberate policy of segregation hy the loeal
board, we held, amounted to “siate-imposed segrega-
tion.™ 413 U. 8., at 200, Wherever a dual school sys-
tem exists, whether compelled by state statute or created
by a local hoard’s systematic program of segregation,
“the Statc automatically assumes an affirmative duty
‘to effectuate a transition to a racially nondiseriminatory
school system’ [and] to eliminate from the publie schoals
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within their school =vstem “all vestiges of state-imposed
searegation.” " Koyes supra 413 1705 ar 200 cemphasis
added).

Vesting responsibility with the State of Michigan for
Detroit’s searceated schools 1= particularh appropriate as
Michigan. unlixe some other States. operates a single
statewide system of edueation rather than several sep-
arate and independent loeal school svstems. The ma-
jority's emphasis on loeal governmental contreol and loeal
autenomy of school distriets in Michigan will come as a
surprise to those with any familiarity with that State's
svstem of education.  School districts are not separate
andd distinet soverelgn entities under Michigan law, but
rathier are auxtliaries of the State]” aabject to its tab-
solute power.”  Attorney General v, Lowrey, 149 17 S
2830 240 sy The vourts of the State have re-
peatedly emphasized that edueaiion 1 Michigan is not
a local governmental eoncern, hut a state funetion.

“Unlike the delegation of other powers by the legis-
leture to local governments, education is not in-
herently a part of the loecal self-governnient of a
nunletpality . . . . Control of our public school
system is a State matter delegated and lodged in
the state legislature by the Constitution.  The
policy of the State has been to retain control of its
school system. to be administered thronghout the
State under State laws by loeal State agencies or-
ganized with plenary powers to earrv out the dele-
zated functions given 1t by the legislature.”  School
District of Lansing v. State Board of Fducation, 367
Mieh. 3901, 595, 116 N. W, 2d 866, S63 (1962).
The Supreme Court of Michigan has noted the deep
roots of this poliey.

“1t has heen settled by the Ordinance of 1787. the
several constitutions adopted in this State, by its
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uniform course of legislation, and by the decisions
of this court. that edueation in Michigan is 2 matter
of State oncern. that it is a0 part of the loeal <elf-
government of a particular township or muonie-
ipadity o000 The egislatire has alwavs dictated
the edueational poliey of the State.” Toore Seliond
District Nooooo 289 Mich, 1320 B5-146, 278 N W
B2 (1938,

The State’s eontrol over edueation is retlected in the
fact that, contrary o the Court’s implivation, there is
little o no relationship between sehool districts
loeal politieal unitzs To rake the 85 local sehool dis-
trictx i the Detroit metropolitn area as examples, 17
dhistriers Bie in two conntios, twa i three counties, One
Histret serves five mmicipalitiess other <abirban nuunie-
tpalities sre fragmented 1o as naoy as sy s<chiool dis
trict. Nor is there any anpavent state poliev witl
regard to the size of scheol distriets, as they now range
from 2,000 to 285,000 student s,

Centralized state control wanifests itself in practice
as well as in theory. The state controls the finaneing of
edueation in several wavs, The logislatnre eontributes
a substantial portion of most school districts’ onerating
Budgets with funds appropriated from the State's Gen-
cral Foaved vevenues raised through statewide taxation.”
The State’s power over the purse can he and is in fact
used to enforee the State’s powers over loeal distriers
T addition, although loeal distriets obtain funds through

“Ree Naehs Compe Laws $553G1 The S eontributed o
Average of SE0 o the operntiag badecte of the 51 <chacd distriet-
meluded oo the arimind proposed descereganon aren In 11 of these
disriers ) stane contributions cxeceded 2000 o the operitting hudeers,

TReeccs s Michs Comp Lnws $S3HLATS . See adeo 1949- 1050 e
port ob the Nitormey Genersd 101 «Bath s (055 Repory of the Ar-
rorney General 36F (Ravanenghy s 1961 12 Report of e Atr-
tarney General 539 cKelleyvy,
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local propertv taxation, the State has assumed the re-
sponsibility  to ensure equalized property  valuations
throughout the State* The State also cstablishes
standards for teacher certification and teacher tenure;®
determines part of the required eurriculum: ™ sets the
mmimum school term; ™ approves bus routes. equip-
ment, and drivers; ¥ approves textbooks;* and estab-
lishes procedures for student diseipline.”  The State
Superitendent of Publie Instruction and the State
Board of Education have the power to remove loeal
school board members from office for neglect of their
duties.”

Most significantly for present purposes, the State has
wide-ranging powers to consolidate and merge school
districts, even without the econsent of the distriets them-
selves or of the loeal citizenry.™ See, ¢, g.. Attorncy
General vo Lowrey, 131 Mich. 639, 92 N, W, 280 (1902).
aff'd, 199 U, S. 233 (1905). Indeed. recent vears have
witnessed an accelerated program of school distriet con-
solidations, mergers, and annexations, many of whieh
were state imposed.  Whereas the State had 7.362 local
distriets in 1912, the number had been reduced to 1,438
in 1964 and to 738 in 1968. By June 1972 only 60K
school distriets remained.  Furthermore, the State has
broad powers to transfer property from one district to

sree Mich O anp, Toows $§201 38 & S 16s)

2 1d.. §340.560.

1 Id., §§257.811 (), 388361, 385371, 385781, 38x 782,

1 7d., §340.575.

2 Id., §388.1171.

1 Jd., §340.887 (1).

1 Op. Attorney General No. 1703 (July 7, 1970).

1 Nee Miel. Comp Laws § 340253

URee generally Mich, Comp. Law §8 310 4001340415 ceonsolida-
tions) 5 §§ 340.431-340.448 (annexations),

1" See Michigan Senate Journal, 1968, Vol. 1, ar 423.
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another. again without the consent of the loeal school
districts atfeeted by the transfer. ™ See, o .. Neliool Ds-
trict of Lansing v, State Board of Education, 367 Mich.
401, 116 N W, 2 &66 (1062 - Luday Towaship District
v.oState Board of Education. 359 NMich. 475, 102 N, W 2d
720 (1960).

Whatever may Ie the history of publie educeation in
other parts of our Nation, it shuply flies in the face of
reality to =ay. as doex the majority, that in Michigan,
"No single tadition in publie edueation is more deepiv
rooted than local control over the aperation  of
schools . . 0 7" dade. ar 220 As the State's SUpreme
court has =aid: “We have vepeatedly eniphasized that
edueation in this State is not a loeal coneern b helongs
to the State at large”  Collins v Dicirod, 195 Micly, 330,
35 S50 I NOW L L0g 007 10170 See wlso Nturgis v,
('(i//hl‘_// ! A g, 34 NMieh, 2000215, 72 N WL 206,
O tTonh s Van Flocot v, CH e, 244 Miely, 241, 244 001
NOAL 2000800 0 Tals s NGl I [iare Noed, L v, Seliool
Dristrict. 2200 Neh, 200, 206 150 N WL 1002, 1004 0 1022),
Prdeed, wostudy prepared for the 1961 Michican consti-
titional convention noted that the Michigan conetitu-
ton's articles on edneation e resulted i the es:ghe
lishment of a4 state svstem of education in contrast 1o o
series of loenl school systems.” Michigan Constitutional
Couvention Studies, at 1 01061,

In sum, several factors in this case coglosee 1o support
the Distriet Court’s valing that it was the State of Michi-
gan itself. not simply the Detroit Board of Fdueation
which Tore the obligation of curing the condition of Sy
regation within the Detrair eity schools,  The wetions
of the Srate itself diveetly contributed to Dotroit' Segre-
gation.  Under the Fonrteenth Amendment, the State
is altimately responsible for the actions of itx locul

FRee cenerally Much, Compo Laws $5 000 000540 s
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agencies.  And finallv, given the strueture of Michigan '
eduecational  svstem,  Detroit’s  segregation cannot he
viewed as the problem of an independent ad separate
entity.  Michigan operates a single statewide syvstern of
educaton, a =ubstantial part of which was shown to he
segregated in this ease.

B

What action, then, could the Distriet Court require
the State to take in order to cure Detroit's condition of
segregation”  Our prior eases have not mineed words as
to what steps responsible officials and agencies must ke
m - order to remedy segregation in the publie ~chools.
Not only must distinetions on the basis of raee he
terminated for the furare. but school oficials are also
“elearhy chareed with the attirmative duty to take what-
ever steps might be necessary to convert t i unitary
svstem o whieh racial diserimination would be elim-
imated root and braneh.”™  Groen v, County Sehool Board.
391 U0 S04300 437 488 01968 See also Lee v, Maeon
County Board of Education, 267 F. Supp. 458 ¢ MDD Ala.
1967, atr'dd, 380 UL N0 215, Negro students are not only
entithed to newtral nondiseriminatory treatinent in the
future. They must receive “what Brown 1] promised
them: a school svstem in which all vestiges of enforeed
racial segregation have heen eliminated.” Wright v,
Council of City of Fmporic, 407 U, S, 451, 463 (1972,
See also Swann v. Board of Fdueation, 302 1. 201,15
(1971, These remedial standards are fully applicable
not only to =chool districts where a dual svstem was
compelled by statute. but also where. as here, a dual
system was the produet of purposeful and intentions
state action. See Keyes, apra, 413 UL S at 200-201.

After examining three plans limited to the eity of
Detroit, the District Court correetly  coneluded  that
none would eliminate root and branch the vestiges of
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uneconstitutional segregation.  The plans’ eficetiveness,
of course, had to be evaluated in the context of the Dis-
rrict Court’s findings as to the extent of segregation in

the Detroit eity schools.  As indicated earlier. the most
essentiad finding was that Negro children in Detron
had been confined by intentional aets of segregation to a
growmg core of Newra schools surromnded by g receding
ring of white schools Thus in 1960 of Detroit ' 251
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schools, 100 were 8077 or more white and 71 were 907
or more Negro.  Tn 1970, of Detroit’s 282 schools. 69
were 90¢° or more white and 133 were 907 or more
Negro.  While in 1960, 6877 of all schools were 9077 or
more one race, by 1970, 71.6< of the schoels foll into
that category. The growing core of all-Negro schoois
was further evideneed in total school distriet population
fisures.  Tn 1960 the Detroit district had 4677 Negro
students and 547 white students, but hy 1870, 64¢7 of
the student= were Negro and only 3647 were white,  Thix
merease i the proportion of Negro students was the
highest of any major northern ety

It was with these figures in the background that the
Distriet Court evaluated the adequacy of the three
Detroit-only plans submitted by the parties. Plan A,
proposed by the Detroit Board of Education, desegre-
gaterd the high schools and about a fifth of the middle
level schools. Tt was deemed inadequate. however, he-
cause it did not desegregate elementary schools and left
the middle level schools not ineluded in the plan more
segregated than ever. Plan C. also proposed by the
Detroit Board, was deemed inadequate beeause it too
covered only some grade levels and would leave cle-
mentary schools segregated. Plan B, the plaintiffs’ plan,
though requiving the transportation of 82,000 pupils and
the acquisition of 900 <cliool huses, would make Tittle
headway in rooting out the vestiges of segregation.  To

comt the expetonee of extensive residentisd segrecition in deternn-
mg whether wraeidis nenrral “neighborbood school ™ witenduanee plan
wis anwlequare desecresdion romedv, regandless of whether this
residennal segremiden was ewnscd e sne wetions Na here, the
District Conr wie rogquioed 1o 0 ader the Tets that the Detrop
scheedl ~vstem was altewdy predoine stlv Negro and wonld lkely
beeame ll-Nezro npon sssan e of o Devvop-only decres in franine
anefivetive deseeresation remedy, perrdlees of stte re~pon-ibility
for thiv situution,
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begin with, beeause of practical limitations. the District
Court found that the plan would leave many of the De-
troit city schools 75 to 90 pereent Negro. More sig-
nificantly, the District Court recognized that in the con-
text of a community which historically had a school
svatem riarked by rigid de jure segregation. the likely
effect of a Detroit-only plan would be to “change a
school system which 1s now Black and White to one
that would be perecived as Black . . . " The result of
this changed pereeption. the District Court found.
would be to increase the flight of whites from the eitv to
the outlying suburbs. compounding the effeets of the
present rate of increase in the proportion of Negro stu-
dente in the Dotroit system. Thus. even if a plan wore
adopted which. at its outset, provided in every school a
657 Negro-35¢. white racial mix in keeping with the
Negro-white proportions of the total stident population,
such a system would, in short order, devolve into an ail-
Negro system. The net result would be a continuation
of the all-Negro schools which were the hallmarks of
Detroit’s former dual system of one-race schools.
Under our decisions, it was elearly proper for the
Distriet Court to take into account the so-called “whitc
flight™ from the eity schools which would be forthcoming
from any Detroit-only deeree. The Court’s prediction
of white flight was well supported by expert testimony
based on past experience in other eities undergoing de-
segregation relief.  We ourselves took the possibility of
white fhehit mto account e evalnaning the effeetive-
hess o a desegremation plan in Wright, supra,
where we relied on the District Court's finding that if
the eity of Emporia were allowed to withdraw from the
existing system, leaving a system with a higher propor-
tion of Negroes, it “may be mnticipated that the pro-
portion of whites in county schools may drop as those
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who can register in private academies .07 407 TS at
464. One cannot ignore the white-flight problem. for
where legally imposed segregation has been establishied.
the District Court has the responsihility to see to 1t not
only that the dual system is terminated at conee but
also that future events do not serve to perpetuate or
re-establish segregation.  See Swann, supra, 402 U, 8., at
21 See also Greon, supra, 391 US| at 438 0, 45 Von-
roe v Board of Coppissionors, 397 TS0 4500 4309 0 1068

We held i Swann that where de jure segregation is
shown, school authoritics must make “every cffort to
achieve the greatest possible degree of actual desegre-
gation.” 402 U, S, at 26, This is the operative stand-
ard re-emphasized in Daves v. Board of Schosl Conomis-
stoners, 402 U0 S0R3,37 (19710, 1f these words have any
meaning at alll surely it is that school authorities must,
to the extent possible. take all practicable steps to en-
sure that Negro and white children in fact go to school
together.  This 1=, in the final analyvsiz wiat desegrega-
tion of the public schools is all about.

Because of the already high and rapidly increasing
pereentage of Negro students in the Detroit svstem, as
well as the prospeet of white flight, a Detroit-only plan
simply has no hope of achieving actual desegregation.
Cnder such a plan white and Negro students will not go
to school together. Instead. Negro children will con-
tinue to attend all-Negro schools,  The very evil that
Brown I was aimed at will not he cured, but will be

“perpetuated for the future.

Racially identifiable schools are one of the primary
vestiges of state-imposed segregation which an effective
desegregation deeree must attempt to climinate. In
Swann, for exampie, we held that “The distriet judge
or school authoritics . . . will thus necessarily be con-
cerned with the elimination of one-race schools”™ 402
U, Soat 26, There is “a presumption.” we stated, “against



O

ERIC

Aruitoxt provided by Eic:

MILLIKEN v, BRADLEY 23

schools that are substantially disproportionate i their
racal coraposition.”  Thid. And in evaluating the of-
feetiveness of desegregation pians in prior cases, we our-
selves have considered the extont to which they discon-
tinued racially identifiable schools, See, e, g, Grevn v,
Cowunty Neloool Board, supra; Weigit v Cownedl af ity
of Emporia, supra. For a principal end of any desegre-
mation remedy is to ensure that it is no longer “possible
to ddentify a white school or a *Negro school.” ™ Swann,
supra, 402 UL S at 18, The evil to be remedied in the
dismanthng of a dual sy=tem iz the “[r]acial identifica-
tion of the system’s schosls”  Green, supra, 391 U0 S,
at 435 The goal 1s a system without white schools ar
Negro schools—a system with “just schools.”  Id., af
+42. A zchool authority’s remedial plan or o distriet
conrt’s remelial deeree is to be pulged by i0s effcetiveness
I achieving this end, See Swann, 402 U, S0 ot 25
Do, 2upra, 402 UL S at 870 Groon, supra, 391 U, S
at 439,

We eautioned in Swann, of course, that the dis-
rantling of a segregated sehool system does not mandate
any partienlir racial balanee. 402 U, S, at 24, We
wlso concluded that a remedy under which there would
remam a small nunber of racially identifiable schools
was only presmnptively inadequate and might be justi-
fied, Id., at 26. But this is a totally different ecase.
The flaw of a Detroit-only decree is not that it does not
reach some ideal degree of racial balance or mixing, It
simply does not promise to achieve actual desegregation
at all. It is one thing to have a system where a small
number  of students remain  in ractally identifiable
schoals. It is something clse entirely to have a system
where all students continue to attend such schools,

The continued racial identifiability of the Detroit
schools under a Detroit-only remedy is not simply a re-
flection of their high percentage of Negro students.
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What is or is not a racially identifiable vestige of de jure
segregation must necessarily depend on several factors,
Cf. Keyes, supra, 413 U. 8. at 196. Foremost among
these should be the relationship between the schools in
question and the neighboring community. For these
purposes the city of Detroit and its surrounding suburbs
must be viewed as a single community.  Detroit is
closely connected to its suburbs in many ways, and the
metropolitan area is viewed as a single cohesive unit by
its residents.  About 409/ of the residents of the two
suburban counties included in the desegregation plan
work in Wayne County. in which Detroit is situated.
Many residents of the city work in the suburbs. The
three counties participate in a wide variety of coopera-
tive  governmental  ventnres  on g mictropolitan-wide
basis, including a metropolitan  transit svstem, park
authority. water aud sewer svstem. and council of gov-
crnments. The Federal Government has elassified the
tri-county area as a Standard Metropolitan Statistical
Arca, indicating that it iz an area of ‘cconomic and
social integration.” United States v. Connceticut Nat'l
Bank, — U, 8. —, — (June 26, 1974).

Under a Detroit-only deeree, Detroit’s schools will
clearly remain racially identifiable in comparison with
neighboring schools in the metropolitan cominunity.,
Schools with 65% and more Negro students will staid
in sharp and obvious contrast to schools in neighboring
distriets with less than 2% Negro enrollment. Negro
students will eontinue to pereeive their schools as segre-
gated educational facilities and this pereeption will only
be inereased when whites react to a Detroit-only decree
by flecing to the suburbs to avoid integration. School
district lines, however innocently drawn, will surely be
perceived as fences to separate the races when, under a
Detroit-only decree, white parents withdraw their chil-
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drens from the Detroit ity <chools ard inove to the
siburbs i order to continue them in all-white sohools,

The miessage of this action will not eseape the Newgro
children in the ety of Detroit. See Wright. swpra, 07
UoSoat 466, Tt will Le of seant sienifcanee to Negro
children who have for years bheen eanfined by e jure
acts of =egregation to a growing core of all-Negro schools
currounded by a ring of all-white schools that the new
drveline e Voaweon the vaees is e echoo district
boundary.

Nor car it be said that the State is free from auy re-
sponsibility for the disparity hetween the racial makeup
of Detroit and its surrounding suburls, The State's
ereation, through de jure acts of segregation, of o grow-
ing core of all-Negro schocls inevitably acted as a maghiot
fooattraet Newroes to the areas served by osuel ~chools
aed todeter then fron settling either 1 other areas
of the city or in the suburbs. By the same token, the
arowing core of all-Newro sehools mevitably Eelped
drive whites to other areas of the city or te the suburhs.
As we recognized it Swann,

“People gravitate toward <chool facilities, st s
schools ure located in response to the neors of
people. The location of schools may thus influence
the pattering of residential development of a metro-
politan area and have important npact on compuo-
Stonof denereity neichboshoods, . P etion
tuken] to maintain the separation of the races with
& mmimum departure from the formal principles of
‘neighborhood zoning' . . . does more than simply
mfluence the short-run composition of the student
body . ... Tt may well promote segregrted resi-
dential patterns which, when combined with ‘neigh-
borhood zoning,” further lock the school svstem into
the mold of separation of the races, Upon a proper
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showing a distriet court may consider this in fish-
loning a remedy.” 402 U, S at 20-21. See alxo
Keyes, supra, 413 U8 at 202

The rippling effcets on residential patterns caused by
purposeful aets of segregation do not automatically ~ub-
side at the school distriet border.  With rare exceptions,
these effeets naturally spread through all the residential
nvighborhoods within a metropolitan area.  See Keyes,
s AT UD S 200 200,

The stare must also Lear part of the blame for
the white flight to the sukurbs which would be forth-
cotning from o Detroit-ondy deeree amd would render
sueha remedy ineffeetive,. Having ercated a svstem
where whites and Negroes were intentionslly Fopt snart
o that they could not Lecome accustomed to learning to-
gether, the State 1= responsible for the fact that many
whites will react to the dismantling of that segregated
svstem by attempting to flee to the suburbs.  Indeed,
by lmiting the District Court to a Detroit-only remedy
and allowing that flight to the suburbs to succced. the
Court todav allows the Siate to profit from its own
wrong and to perpetuate for vears to come the separation
of the races it achieved in the past by purposeful state
action.

The majority asserts, however, that involvement of
outlyving distriets would do violence to the aceepted
principle that “the nature of the violation determines the
scepe of the remedy.”™ 402 TS, at 16, See ante. at 25,
Not only is the majority’s attenmpt to find in this single
phrase the answer to the complex and ditlicult questions
presented in this case hopelessly simplistie, but more
mportantly. the Court reads these words in a manner
which perverts their obvious meaning. The nature of
a violation determines the seope of the remedy simply
because the funetion of any remedy is to cure the vio-
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lation to which it is addressed. In school segregat on
cases. as In other equitable causes. a remiedy which ef-
teetively cures the viokaion is what is required.  See
Green, supra, 391 U, 8., at 439; Dauvis, supra, 402 U, 8.,
at 37. No more is necwssary, but we can tolerate no
less. To read this principle as barring a Distriet Court
from imposing the onlv effective remedy for past segre-
gation and remitting the court to a patently ineifective
alternative is/in my view, to turn a simple commonsense
rule into o ernel and meaningloss parados. Fronieally. by
ruling out an inter-distriet remedy. the only relief which
promises to cure segregation in the Detroit public schools,
the majority tlouts the very prineiple on which it pur-
ports torely.

Nor should it be of any significance that the suburban
school distriets were not shown to have themselves taken
any direct action to premote segregation of the races.
Given the State’s broad powers over local school distriets,
it was well within the State's powers to require those
distriets surrov ding the Detroit sehool distriet o par-
ticipate in a metropolitan remedy. The State's duty
should bhe no ditferent here than in eases whore 1t 1s
shown that certain of a State's voting distriets are mal-
apportioned in violation of the Fourteenth Amendment.
See Reynolds v. Stms, 377 U. S. 533 (1964).  Overrepre-
sented electoral distriets are required to participate in
reapportionment although their only “participation” in
the violation was to do n. amge about it Similar]y,
clectoral distriets which themselves meet representation
standards must frequently be redrawn as part of a rem-
edy for other over- and under-inclusive districts.  No
finding of fault on the part of each clecteral distriet and
no fincing of a diseriminatory effect on cach district is a
prerequisite to its involvement in the constitutionally
recuired remedy. By the same logic, no finding of fault
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on the part of the suburban school districts in this ease
and no finding of a diseriminatory effect on each district
should be a prerequisite to their involvement in the con-
stitutionally required remedy.

It is the State. after alll which bears the re-
sponzibility under Brown of affording a nondiserimina-
tory system of education. The State, of course. is ordi-
nariy free to choose any decentralized framework for
educeation it wishes, so long as it fulfills that Fourteenth
Amendment obligation.  But the State should no more
be allowed to hide hehind its delegation and compart-
mentalization of school distriets to avoid its constitu-
tional obligations to its children than it could hide be-
hind 1t= political subdivisions to avoid its obligations to
its voterse Reynolds v Sims, supra, 377 UL 8., at 575,
See wiso Gonadlion vo Lightfoot, 364 T, K335 (1960).

[tis o hollow remedy indeed where “after supposed *de-
segregation’ the schools are segregated in fact.” Hobson
Vo Hanscn, 260 1o Sapp, 4010495 (DL DL CO16T), We
must do hetter than “substitute . . one segregated <chool
svstem for avother segregated school svstem.” Wright,
supra 40T VX cat 4560 To suggest, as does the majority,
that a Detroit-only plan somechow remedies the effects of
de jire segregntion of the races s, in my view. to make
a solemn mockery of Brown I's holling that separate
educational faeilities are inherently unequal and  of
Swarn’s unequivoeal mandate that the answer to de jure
segregation s the greatest possible degree of actual
desegregation.

IT1

One final «et of problems remains to be considered.
We recogmzed in Browse 11, aand Lizve re-emphasized ever
sinee. that in fashioning refief in desegregation eases.
“the courts will be guided by equitable principles.  Tra-
ditienally equity has heen characterized by a practieal
Hexibility in shaping its remedies and by a facility for
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adjusting  and reconeiling public and private needs.”
Brown [, supras 349 170 S0 at 300,
supra.

=ee oalso Swann,

Thongh not resting j= holding on this point. the me-
Jorire suggests that various equitable considerations mili-
tate agwmst inter-distriet relief. The Court refers to.
for example. financing and administrative problems, the
,(Wl\ ical problems attending large-seale transportation
of students. and the prospeet of the Distriet (()mt s be-
coming a “de facto fegislative authority™ ™ and * “school
superintendent” for the entire avea.” ™ Anfe, at 24, The
citangling web of problems woven by the Court, how-
eversappears on further consideration to be construeted
nf!hv fimsiest of threwls,

Pdeal first with the Last of the problems posed by the
Cowrt-—the speetre of the Distriet Conrt qua “*zchool
superimtendent”™ and “legislative authorits = for analysis
of this problens helps put the other jssies in proper per-
speetive. Our cases, of course, tmake elear that the initial
responsibility for devising an adequate desegregation
plan bhelones with sehool authoritios, not with ihe Distriet
Conrt. The conrt’s primary role is to review the ade-
guaey of the school anthorities” offarts and to substitute
it= own plan only if and to the extent they default,  See
Swavn, supra, 02 U0 S0 at 160 Groon supra, 301 170S
at 430, Contrary to the majority's sugwestions, the Dis-
trict Judge in this ease has conzistently adhered to these
procedures and there is overy indieation that he would
continue to do so.  After finding o Jure segregation the
Court ordered the parties to submit proposed Detroit-
onlv plans. The state defendants were also ordered to
submit & proposed metropolitan plan extending beyond
Detroit’s boundaries,  As the Distriet Court stated. “the
State defendants . bear the initial burden of coming
forward with a pmpn\ql that promises to work.” The
state defendants defaulted in this obligaticn, however.,
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Yather than submit a complete plan, the State Board of
Fdueation submitted six propesals, none of which was in
foet & desegregation plan. 1t wuas only npon this default
that the Dhstriet Court began to take steps to develop its
ownl pian. Even then the Distriet Court maximized
school authority participation by appointing a panel rep-
resenting both plaintiffs and defendants to develop a
plane App. 00a-100a,  Furthermore, the Distriet Court
~tth teit the state defendants the inttial responsibility for
developing both intering and final finaneial and admin-
Istrative arrangements to inplement inter-distriet relief,
App. 104a-100: The Court of Appeals further pro-
teeted the interests of loeal sehiool suthorities by ensuring
tnat the outlvivg suburban distriets could fully partiei-
pate 1 the procecdings to develop w metropolitan remedy,

These proces<es have not been allowed to run their
cotrse. No final desegregation plan has heen proposed
Ly the panel of experts let alone approved by the Dis-
trict Court. We do uot know in any detail how many
students will be transported to effeet w metropolitan ren-
edv, and we do not know how Toug or how far they will
have to travel. No recommendations have vet been sub-
mitted by the state defendants on finaneial and admin-

Istrative arratgements.  in osum. the practieality of a
final metropolitan plan i= simply not before us at the
present time, Sinee the State and the panel of experts
have not vet had an opportunity to come up with a work-
able remedy, there is no foundation for the majority's
sugeestion of the impracticalitv of inter-distriet relicf.
IFurthermore, there is no basis whatever for assuming
that the Distriet Court will inevitably be foreed to as-
stumie the role of degislature or sehool superintendent ="

S et ahe Diverier Cotrt renarked bt this Conre's 1k 12 1o
entoree constitntional vichts not 1o aet as o =choolimstery the
Conrt’s 1k ix 1o protect the constpmtonal rights here found vio-
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Were we to Laold that it was its constitntional duty to
do <o there Is every inddieation that the State of Michi-
canowould £al8l 1ts ohhigation and develop a plan which
I~ workable cplministeable, financiadly sound and, 1nost
Iaportant. i tae best interest of quality cdueation for
atl of the eh) tren o the Detrolt metropolitan areit.
Sinee the Conrt chooses, however, to speculate on the
Desibility of o metvopolitan plan, 1 feel constramed to
coronent on the problem areas it has targeted. o beogin
ittt the maiority's qiiestions concerning the practicality
of cousolidation of school district< need ot give us pause.
The State clearlhy has the pow s under existing Law, to
crivet 1 consolblaton 11 it s wdtiately determined that
teis offers the hest prospeet for a workable and stable
the

e

dosagregation plane see ante, ar 16170 dand glven
Pt or <o consedidations of school disterets whieh, L
taloer plaee i the pasto i is haed to beliewe that the State
Bas ot already devized means of solving most, if not all,
of the pracizeal problems which the Conet suggestz con-
<olidation woulid entail,

Furthermore, the majority jgnores  long-estabidizhed
Michizan procedures under which zchiool distriets may
eater into cantractual agreements to educate ther papils
1 other distriets using state or loead funds to finance non-
restdent odoceation Such aereements could form an
castly administrable framework for inter-distriet relief

Poed sl e D e mio the cdeation Droeess e poesthile,
The Conrt’s abvective 1 sa establich the it consrimtional
tone work wirbim whivh the =vstem o pabiie scheols s aperane
now Lo DBereatter o mesdiy ungied, non=diserimnators tashion
Wihin that Tranework the hady poiitie, ediueators, parent<, aud
o=t particularly childeen musr he given the masimnm appert ity
fo oeaperinent and secure o bigh ogandity, and equall edueationad
oppartunity.” App., at Ny

BRee, e g, Mich, Comp. Laws 8854069, 310121 (d), 340550,
340,552, 340,582 (a), 340.500.
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short of outright consolidation of the school districts.
The Distrier Court found that inter-district procedures
like these were frequenthy used to provide speeial eduea-
tional services for handicapped children, and extensive
statutory provision is also made for their use in vocational
education == Surelv if school distriets are willing to en-
gage 1 inter-distriet programs to help those unfortunate
children erippled by physical or mental handicaps, school
distriets can he required to participate in an inter-distriet
program to help those ehiidren in the eity of Detroit
whose edueations and very futures have been crippled
by prrposeful state =egregation.

Although the magority gives this last matter only fleet-
ing reference. 1t ix plain that one of the basie emotional
and legal issues undertving these eases coneerns the pro-
priety of transportation of students to achieve desegre-
gation,  While others may have retreated from its stand-
ards, see. oo g, Neyes, supra 413 U S at 217 (Powrr, J.,
concurring in part and dissenting in part), I continue to
adhere to the guidelines set forth in Swann on this issue.
See 402 UL S0 at 29-31.0 And though no final desegrega-
tion plan is presentiv hefore us, to the extent the outline
of =nuch a plan is now visible, it 1s clear that the transpor-
tation it would entail will he fully consistent with these
giidelines,

First of all. the metropolitan plan would not involve
the busing of substantially more students than already
ride buses. The Tistriet Court found that statewide,
35-40 pereent of all students already arrive at school on
a bus.  In those sehool distriets in the tri-county Detroit
metropolitan area chigible for state reimbursement of
transportation costs, 42-52 pereent of all students rode
buses to sehool,  In the tri-county areas as a whole, ap-
proximately 300,000 pupils arrived at school on some type
of bus, with about 60,000 of these apparently using regu-

223¢e Mieh, Comp. Laws §§ 340.330-330.330u.
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b peblie transit T comprnrison. the deseerezation
v ecording to i, present roangh onrline, would -
volte the traesportation of 310000 stivdents, about 4070

ol thee poptlatesawithiin the deseoregation area,

Werki pespoes to disranee and aenottn of time travelled,
17 o the opriving whoal distriers wvoived i thes plan
are contiguons to the Deteolt ddistriet. The rest are all
withiin S mibes of the Detroit ey Tnnits, The triad court,
ol b desearesation wreas placed wocetling of 40
WS obe wayv on Hhe amoniet ot ravel time, and many
<tipdents will obwionsiy travel for far shorter periods. As
to ddistanee, the average statewide bus trip s SToomiles
oAy, A i sonie parts of the tri-county areu. stu-
dents abrewy o rraeel Yer one aned o quareer hours or more
cach way,  osume with regard 1o both the manbier of
students transported and the time and distances involved,
the outlined  desegrigation plan “compares favorably
with the transportation plan previousty operated | "
Sein upr, 402 U s at 30,

As far as eeonomies are coneeried, atnetropohitan rem-
el wonld actually be more sen<sible than o Detroit-only
reten e Beeause of prior transportaticn aid restrietions,
seeagptesnt T 120 Detrort fareely relied on publie trans-
vort, at student expense. for those students who lived too
fr away to waltk to schionl. Sinee no ventory of =eheol
buses existed, a Detroit-only plan was estimated to re-
nrire the purehase of 900 bhuses o effectuate the neees-
ars transportation, The tri-county area. i contrast,
already has an iventory of 1,500 buses, many of which
are now underntilized.  Sinee inereased utilization of the
existing inventory can take np mueh of the inercase in
transportation involved in the inter-distriet remedy, the
Distriet Court found that only 350 additional buses would
probably be needed, alinost two-thirds fewer than a De-
troit-only remedy.  Other features of an inter-district
reniedy bespeak its practieality, such as the possibility of
pairing up Negro schools near Detroit's boundary with
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vearby white schools on the other side of the present
school distriet Line,

Some disruption, of course. is the inevitable produet
of any desegregation deeree, whether it operates within
one distriet or on an inter-distriet basis. As we said in
Swann, however.,

“Absent a constitutional vielation there would he
no basts for judicially ordering assignment of stu-
dents on u racial basis. Al things being equal, with
no history of diserimination, it might well he desh-
able to assign pupils to school: nearest their homes,
But all things are not equal o a system that has
been deliberately construeted ansd maintained to en-
foree ractal segregation. The remedy for such segre-
sation may be administratively awkard. inconveni-
ent. and even bizarre o some situations and may
impose burdens on =ome; hut all awkwardness and
inconvenienee eatnot he avoided .. 0" 402 U, S,
at 28,

Desegregation is not and was never expected to be an
easy task. Racial attitudes ingraimed in our Nation's
childhood awl adolescenee are not quickly thrown aside
i its middle vears. But just as the inconvenience of
some cannot be allowed to stand in the way of the rights
of others, =0 publiec oppesition, no matter how strident,
cannot he permitted to divert this Court from the en-
forcement of the constitutional prineiples at issue in this
case.  Today's holding. T fear. is more a reflection of a
perecived public mood that we have gone far ¢nough in
enforeing the Constitution’s guarantee of equal justice
than it iz the product of neutral principles of law. In
the short run, it may seent to be th e easter course to al-
low our great metropolitan areas to be divided up each
mto two cities—one white, the other hlack—but it is a
course. I prediet. our people will ultimately regret. [
flissent. T
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